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COPYRIGHT NOTICE

All rights reserved. This entire publication is subject to the laws of copyright. This publication may not be reproduced or transmitted in any form or by any means, electronic or manual, including photocopying without the prior written permission of EirGrid plc and SONI Limited.

DOCUMENT DISCLAIMER

Every care and precaution is taken to ensure the accuracy of the information provided herein but such information is provided without warranties express, implied or otherwise howsoever arising and EirGrid plc and SONI Limited to the fullest extent permitted by law shall not be liable for any inaccuracies, errors, omissions or misleading information contained herein.

1 ESbI
1. The wording of the Deed of Charge seems too broad.  The definitions of Secured Assets/Obligations should be refined and refer specifically to the Collateral Reserve Account,

2. The Deed also includes broad provisions for Market Operator to claim costs & expenses against the Participant in relation to setting up and claiming against the Deed.  It is not clear if this is justified.  What is the situation with putting a Letter of Credit in place, what costs & expenses can Market Operator claim under that?

3. The amendments to the Code suggests any conflict between Deed and Code, the Deed will prevail.  What is the rationale for this?  Inclined to think it is the Code which should prevail.

4. The amendments and insertions in relation to suspension, termination and other remedies for failure to comply do not appear to be consistent and so go further than is necessary, e.g., there is a new insert 14 under paragraph 2.246 which seems wholly unnecessary as surely failure to comply would result in a Default Notice (per existing 13) where Collateral Reserve Account has been created but just needs to be increased and hasn’t been.  And in the case of the initial setting up of the Collateral Reserve Account, failure to comply within proposed timelines should result initially in a deferral of the Effective Date or return of Participant paperwork. 

2 regulatory authorities
The Secretariat asked the Modifications Committee Members to revert with comments on Modification Proposal (Mod_02_13_v2).  Having reviewed Mod Proposal 02_13_v2, the RAs have a number of concerns regarding the impacts of the Proposal and they relate to the following issues:

1) Suspension

2) Implementation of the provisions of the Proposal

3) Legal Drafting

BACKGROUND:

Paragraph 2.246 of the Trading and Settlement Code (the TSC or the Code) provides that “[t]he Market Operator may, with the prior written approval of the Regulatory Authorities, issue a Suspension Order in respect of all or any of a Party’s Units” in certain circumstances.  This Modification proposes to extend the circumstances under which the Market Operator with the prior written approval of the Regulatory Authorities may issue a Suspension Order to cover a situation where: 

A Party or a Participant has failed to comply with any applicable Account Security Requirements (including, for the avoidance of the doubt, the Deed of Charge and Account Security) in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 of this Code and in Agreed Procedure 1 ‘Participant and Unit Registration and Deregistration’, Agreed Procedure 9 ‘Management of Credit Cover and Credit Default’ and Agreed Procedure 17 ‘Banking and Participant Payments’”

IMPACTS OF PROPOSAL:
1) Suspension

The proposal (see 2.243.2 of the Code) states that the Market Operator shall issue a Suspension Order in respect of all of a Participants Units if it fails to comply with "any applicable Account Security Requirements (including for the avoidance of doubt, the Deed of Charge and Account Security)" (Emphasis added).  Suspension of Units may be a disproportionate response to such an event.  Other events which trigger a Suspension Order include committing 3 Defaults within 20 Working Days.  When a Suspension Order is issued, following the relevant Suspension Delay Period, the RAs have to make a decision whether or not the Units shall be suspended.  In relation to Supplier Units, this requires all the customers to be migrated to a Supplier of Last Resort first.  It would be rare for the RAs to be able to take a decision to put such a Suspension in place.      It may therefore be more effective to include a clause that reads that the Participant's Cash Credit Cover would just not apply under such circumstances. 

2) Implementation

If this Modification Proposal were to be implemented on a day, there would be a significant number of Participants in breach of the provisions (particularly of Paragraph 2.243.2 of the Code) immediately.  Indeed since the Deed of Charge and Account Security would not legally exist in the Code until the Mod was implemented, it could be that every Participant would be in breach.  The Proposal may need to include provisions to allow it to be implemented in a controlled fashion over a period of time.  This may be possible by drafting an appropriate Interim Provision to allow Participants to get the Deeds of Charge in place. 

3) Legal Drafting

The legal drafting placed the legal text of the "Deed of Charge and Account Security" into Appendix 4 of AP1, rather than into an Appendix of the Code (like the Standard Letter of Credit).    It may be that the “Deed of Charge and Account Security” should go into a newly created Appendix Q.  
3 bord gáis
Although I can understand SEMO’s concerns in principle in seeking a ‘deed of charge’ against cash collateral accounts, I have some concerns with respect to the wording proposed in the modification proposal. Specifically my concerns relate to the wording of the Deed of Charge as provided for in the Modification Proposal. Firstly, the wording seems to reiterate a lot of what should and is provided for in the TSC by virtue of the modification, which seems superfluous to me and much more descriptive than other high level deeds of charge I have seen. It also refers to English law for governance which seems contrary to the governance of the T&SC and doesn’t make sense to me.

The ‘Notice of charge and assignment to Account Bank(s)’provided for in Schedule 2 Part 1 also seems overly onerous to me – perhaps I have misunderstood its use but given that the account rests with the SEM Bank, I’m not sure firstly why it is necessary and secondly, I’m not sure if we as participants can be guaranteed that this will be turned around in the time necessary to comply with the provisions of the TSC.

4 viridian
Full Viridian response is attached in zip folder.
5 aes
AES have assessed the Modification proposal (Mod_02_13_Registration_of_Charges) and believe that there are no significant proposed changes that would cause AES to challenge the document at this stage.
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