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	Recommended for Approval by Majority Vote 

	Brian Mongan
	Generator Member
	Abstain

	Connor Powell
	Supplier Member
	Approved

	Derek Scully
	Generator Alternate
	Rejected

	Eamonn O’Donoghue
	Interconnector Member
	Approved

	Grainne O’Shea
	Generator Alternate
	Approved

	Jill Murray (Chair)
	Supplier Alternate
	Approved

	 Mary Doorly
	Generator Member
	Approved 

	Patrick Liddy
	DSU Member
	Approved

	Sean Doolin
	Supplier Member
	Approved

	William Steele
	Supplier Member
	Rejected




2. [bookmark: _Toc313526627][bookmark: _Toc313526768][bookmark: _Toc313526822][bookmark: _Toc313526908][bookmark: _Toc313526997][bookmark: _Toc313527107][bookmark: _Toc429645682]Background

The Trading & Settlement Code requires credit cover to be provided by Participants as security for their obligations under the Code. Such credit cover can be provided either by way of letters of credit or cash collateral. The cash collateral takes the form of monies deposited in to the relevant Collateral Reserve Account opened with the SEM Bank (currently Danske Bank). The agreed level of credit cover is posted to the relevant Collateral Reserve Account and can be added to as the levels of credit cover required fluctuate.   

The original version of the Modification Proposal was raised by EirGrid legal and sought removal of the obligation on the Market Operator to register a charge over the Collateral Reserve Accounts. A number of unsecured accounts exist in SEM as a result of both administrative oversights and the failure of some participants to comply with the obligations set out in the Code. This has resulted in no charge over certain Participants’ Collateral Reserve Accounts registered with the Market Operator and Participants potentially being in breach of the Code. Difficulties have also arisen with regard to registering charges in jurisdictions outside of SEM. 

Independent legal advice was sought by the Modifications Committee to assess the impacts of the Modification Proposal.
The legal advice delivered to the Modifications Committee by External Counsel (legal advisors to the Modifications Committee) resulted in three options for consideration. Option 3 Title Transfer was put forward as the preferred option by External Counsel.
1. Do nothing:
Proposer (SEMO legal) withdraws the Modification Proposal and pursues Participants to register charge as per the Code Provisions set out in section 6.21. There is a substantial risk involved in this given the various difficulties experienced and shortcomings outlined above.
2. Stricter enforcement and additional security around existing and future registration of charges:
Amend the Code to remove the Code Charge and include an obligation that requires the Participant to enter into a separate Deed of Charge. This would apply only where a Participant wishes to provide cash collateral rather than a letter of credit. In addition to this a general "further assurances" obligation should be included in the Code. Consideration should also be given to the possibility of including deeds of charge in Participant Registration Packs and suspending Participants, where necessary, in the event of non-compliance.
3. Title transfer:
Outright title transfer of collateral from Participant to Market Operator, the Participant would cease to hold any right, title and interest in the relevant collateral. However, subject to any necessary specialist accountancy advice, we understand that this arrangement should not have materially adverse accountancy repercussions for Participants.  In cases where security interest had been created by a deed, it should be released by a deed. This option would require amendments to the Code.
The Modifications Committee, twice during the course of the discussions, agreed by majority that Option 2 ‘Amendment of the Deed of Charge inclusive of registrable security and stricter enforcement’ is the preferred option to implement in SEM.

A first legal drafting was developed by External Counsel to reflect the changes necessary to enforce Option 2 above. This was followed by a number of revised versions which were discussed and commented on at Modifications meetings, conference calls and working group. In order to address legal concerns raised during these discussions, extensive negotiations with the SEM Bank were also necessary which resulted in the revised Deed of Charge incorporated in this version 3 of the proposal.


3. [bookmark: _Toc313526628][bookmark: _Toc313526769][bookmark: _Toc313526823][bookmark: _Toc313526909][bookmark: _Toc313526998][bookmark: _Toc313527108][bookmark: _Toc429645683]PURPOSE OF PROPOSED MODIFICATION
[bookmark: _Toc313526629][bookmark: _Toc313526770][bookmark: _Toc313526824][bookmark: _Toc313526910][bookmark: _Toc313526999][bookmark: _Toc313527109][bookmark: _Toc429645684][bookmark: _Toc313526630][bookmark: _Toc313526771][bookmark: _Toc313526825][bookmark: _Toc313526911][bookmark: _Toc313527000][bookmark: _Toc313527110]3A.) justification of Modification 
A  Modifications to the Code required to regulate the position regarding security over Collateral Reserve Accounts and to give effect to the decision of the TSC Modifications Committee at Meeting 50 and reiterated again at Meeting 54:
“Committee consensus was that Option 2 Stricter enforcement and additional security around existing and future registration of charges, inclusive of a reference in the Code to registrable security in relation to Participant Collateral Reserve Accounts and involving provision for suspension to apply where a Participant fails to sign a Deed of Charge be pursued.”
The Code contains embedded charge provisions which attempt to create a charge over the Participant's interest in the Collateral Reserve Account. However, it was recognised that the charge provisions embedded in the Code were not effective and SEMO attempted to introduce a ‘stand alone’ charge document to be executed by the Participants.  Because the Code was not clear on the obligation to execute the charge, SEMO has encountered difficulty getting the charge documents fully executed and registered.  It was then decided that a more robust stand alone charge would be put in place (see new form of Deed of Charge and Account Security as set out in Appendix 4 to Agreed Procedure 1). The form of Deed of Charge and Account Security is governed by English law but includes enforcement provisions and charging language for all three main jurisdictions in which the Participants in the market operate (i.e. the Republic of Ireland, Northern Ireland and England and Wales). The form of Notice of Assignment and the Acknowledgment (attached as Schedule 2 to the Deed of Charge and Account Security) has been agreed with Danske Bank.
The proposed amendments to the Code seek to achieve the following: (i) to create  a clear obligation on the Participant to grant a fixed charge over the Collateral Reserve Accounts in favour of SEMO by entering into the Deed of Charge and Account on the date on which the cash collateral is paid into the Collateral Reserve Account (ii) to create a clear obligation  on the Participant to provide SEMO with the original executed Deed of Charge and Account Security  within a specified time limit (5 working days from the date on which the cash collateral is paid into the Collateral Reserve Account) in order  to enable SEMO to register the Deed of Charge and Account Security  within the prescribed time limit; (iii) to create a clear obligation  on the Participant to provide SEMO with the original executed Notice of Assignment  to enable SEMO to give notice of the assignment of the Collateral Reserve Account to the SEM Bank and procure an acknowledgment of receipt of such Notice from the SEM Bank; and (iv) to introduce  a specific sanction of default and suspension as a consequence of failure by the Participant to comply with the new Account Security Requirements  under the Code (which include the execution and registration requirements  in relation to  the Deed of Charge).
The proposed modifications ensure that SEMO remains in control of the process of registration of the Deed of Charge and Account Security and introduce a clear sanction (default and suspension) for failure of the Participant to comply with the new security requirements in relation to the Collateral Reserve Accounts under the Code.

[bookmark: _Toc429645685][bookmark: _Toc313526631][bookmark: _Toc313526772][bookmark: _Toc313526826][bookmark: _Toc313526912][bookmark: _Toc313527001][bookmark: _Toc313527111]3B.) Impact of not Implementing a Solution
There would be no effective way of ensuring that the SEMO charge over the Collateral Reserve Accounts is in place.
[bookmark: _Toc429645686]3c.) Impact on Code Objectives
[bookmark: _Toc313526633][bookmark: _Toc313526774][bookmark: _Toc313526828][bookmark: _Toc313526914][bookmark: _Toc313527003][bookmark: _Toc313527113]This modification aims to further code objectives 1.3.1 namely:
 to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licences.
4. [bookmark: _Toc327198773][bookmark: _Toc313527112][bookmark: _Toc313527002][bookmark: _Toc313526913][bookmark: _Toc313526827][bookmark: _Toc313526773][bookmark: _Toc313526632][bookmark: _Toc413406753][bookmark: _Toc429645687]ASSESSMENT OF ALTERNATIVES
A number of options have been considered throughout the course of the discussions on this Modification, to deal with the non-compliance highlighted during 2012 SEMO’s external Audit. 
The original Modification seeking removal of the obligation was considered inadequate to guarantee Market security therefore it was agreed that other options should be considered.
The three main options identified were as detailed in Section 2 of this FRR:  
1. Do nothing:
2. Stricter enforcement and additional security around existing and future registration of charges:
3. Title transfer:
The Committee sought advice from an external counsel specialised in such matters, and Pinsent and Mason were selected to that end. The consensus was to pursue Option 2 ‘Stricter enforcement and additional security around existing and future registration of charges’ which was voted on a number of subsequent occasions. A version 2 of the Modification was drafted including a new Deed of Charge to be executed by Participants. The discussion then moved on the content of the Deed of Charge which was modified following comments from Participants and negotiations with Danske Bank. Version 3 was raised to reflect those discussions and agreements, while adhering to the external counsel advice. 
5. [bookmark: _Toc429645688]Working Group and/or Consultation
[bookmark: _Toc429645689]SUMMARY
MO Member presented slides providing the background and development of the proposal advising that at Modifications Meeting 53, Committee members requested that a Working Group be held to address comments submitted by Participants on the alternative version of the proposal.
Chair provided overview of the ToR and drew attention to its objectives and scope. 
Viridian and Pinsent Masons (PM) presented at the Working Group.

[bookmark: _Toc383005655][bookmark: _Toc429645690]Actions:

1. Participants to review Pinsent Mason’s WG presentation and Viridian’s WG presentation and revert to Secretariat with feedback and comments on the slides as soon as possible, and no later than Tuesday 25th March

1. Pinsent Masons to review  Viridian’s WG presentation and  submit  comments  to Secretariat for circulation, no later than Tuesday 25th March

[bookmark: _Toc383005656][bookmark: _Toc429645691]recommendation:

1. The WG recommend that following review of the submissions of Participants and PM comments in relation to the presentations at the WG, the Modifications Committee ought to decide whether it is appropriate to direct PM to proceed with an updated Deed of Charge, or, whether the WG should convene again 


6. [bookmark: _Toc313526634][bookmark: _Toc313526775][bookmark: _Toc313526829][bookmark: _Toc313526915][bookmark: _Toc313527004][bookmark: _Toc313527114][bookmark: _Toc429645692][bookmark: _Toc313526635][bookmark: _Toc313526776][bookmark: _Toc313526830][bookmark: _Toc313526916][bookmark: _Toc313527005][bookmark: _Toc313527115]impact on systems and resources
N/A

7. [bookmark: _Toc429645693]Impact on other Codes/Documents
N/A

8. [bookmark: _Toc313526636][bookmark: _Toc313526777][bookmark: _Toc313526831][bookmark: _Toc313526917][bookmark: _Toc313527006][bookmark: _Toc313527116][bookmark: _Toc429645694]MODIFICATION COMMITTEE VIEWS
[bookmark: _Toc429645695][bookmark: _Toc313526639][bookmark: _Toc313526780][bookmark: _Toc313526834][bookmark: _Toc313526920][bookmark: _Toc313527009][bookmark: _Toc313527119]Meeting 47
MO Alternate explained proposal advising that it is proposed to remove the obligation to register a charge over the Collateral Reserve Accounts having regard to the existing wording of Section 6.20. 
The obligation on Participants imposed by section 6.21 to facilitate the registration of charges over the Collateral Reserve Accounts has not been fulfilled by all Participants.  Accordingly, it has proven very difficult to register a charge over the relevant Collateral Reserve Account within the statutory time limit of 21 days from the date of creation of the charge.  This means that, in some circumstances, no charge over certain Participants’ Collateral Reserve Accounts exists and the MO has committed a breach of the Code.  
There is substantial administrative work involved on the part of the MO in seeking to register charges over Collateral Reserve Accounts of Participants in this jurisdiction and in the UK or Northern Ireland.  Furthermore, there are a number of Participants in jurisdictions other than Ireland or the UK and seeking to register a charge in another European jurisdiction is likely to prove very challenging and disproportionate to the ends to be achieved, particularly regarding the extent of control the MO has over these accounts in any event.  
MO Alternate emphasised that this would only be required in extreme circumstances considering the level of control that the Trading Settlement Code provides in relation to SEM Collateral Reserve Accounts.
Supplier Alternate raised issue of similarities to the Elexon model. MO Alternate advised that Elexon was included as an example of a similar market set-up where the registration of a charge is not required.
Supplier Alternate queried as to whether Participants registering in the SEM should be utilising their own Clearing Bank. MO Member advised that Section 6.20 states that only the MO can instruct the SEM bank to make payments from an account.
Chair expressed the view that Section 6.21 was put in for a purpose therefore it is imperative to ensure that the issue it was designed to address will be adequately addressed upon removal of the clause. Discussion around possible risk to the market ensued. MO Member advised that EirGrid Legal did not believe there was any risk to the collateralisation of the market; otherwise the proposal would not have been raised. Nevertheless, they recognised that the Committee may require an additional legal view. 
RA Member advised that expert legal advice was sought to review these provisions when they were originally included.
There was Committee support for independent legal advice to be sought.
Secretariat advised of the legal support budget available to the Committee.
Chair outlined the following issues to be raised with legal support:
· How secure are the funds to the market?
· If Section 6.21 is removed, are the remaining provisions in 6.20 adequate?
· If not, what should be included?
Generator Alternate raised a query regarding the multiple jurisdictions involved. Chair advised that Northern Irish law is the governing law.
Chair queried as to how the jurisdiction where the cash is held is defined. MO Member advised that collateral is within the SEM bank so it is always within the same jurisdiction.


[bookmark: _Toc429645696]Meeting 48
Secretariat provided an update advising that part of the advices will be subcontracted to NI firm Pinsent Masons. Secretariat advised that an update should be available for the next meeting. Committee were in agreement that the proposal ought to be deferred.

[bookmark: _Toc429645697]Meeting 49
Secretariat provided background of proposal advising that it was raised at Meeting 47 and that a memo summarising the discussion pertaining to the issue to date, had been circulated to the Committee. Proposer presented slides summarising the legal advice received from External Counsel and outlined the three possible options as follows:
1. Do nothing                                                                                      
Proposer withdraws Proposal and pursues Participants to register charge as per existing Code Provisions. There is a substantial risk involved in this given the various difficulties experienced and shortcomings involved.
2. Stricter enforcement and additional security around existing and future registration of charges.                                                                               Amend the Code to remove the Code Charge and include an obligation that requires the Participant to enter into a separate Deed of Charge. (Consideration could also be given to the possibility of including Deeds of Charge in Participant Registration Packs and suspending Participants, where necessary, in the event of non-compliance).
3. Title transfer                                                                                            
Outright title transfer of collateral from Participant to Market Operator, the Participant would cease to hold any right, title and interest in the relevant collateral. Existing security interests created would need to be released.
Proposer stated that approximately 10 ‘unsecured’ accounts exist due to lack of co-operation by relevant Participants. Furthermore, SEMO has recently transferred collateral funds to 29 ‘unsecured’ accounts on foot of the new banking arrangements. Proposer further advised that Participants may wish to consult with their own professional legal advisers on the options.
Supplier Alternate sought clarification on whether the 29 unsecured accounts are an administrative problem as opposed to Participants taking issue with signing a Deed of Charge. Supplier Alternate further advised that when moving bank account to Danske Bank on foot of the new banking arrangements, Power NI were not asked to sign a Deed of Charge. Proposer advised that the decision was taken to discuss the issue with the Committee prior to requesting relevant Participants to sign the Deed of Charge.
MO Member presented an overview of the current status of cash collateral in the SEM, advising that there are currently 70 cash collateral accounts in the SEM, which together constitute 6% of the total SEM collateral (cash plus LOCs). SEMO regularly draws down on collateral accounts for small amounts without issue, where payments due have not been received on time. MO Member further advised that there has been one liquidation case so far in the SEM, which caused no issue for the SEM, although that is no guarantee that there would be no issue were another liquidation to take place.. Discussion on the options ensued, with the proposer advising that Option 3 (title transfer) would be the least administratively burdensome. Supplier Member sought clarification on this. MO Member advised that SEMO Finance have assured that it would not pose any issue for them to move to a title transfer model. Supplier Member expressed the view that more information on Option 3 is imperative.
Supplier Member queried as to whether Option 2 would be as effective a solution as Option 3 if it were to be implemented. Proposer stated that External Counsel have advised that Option 3 is the most effective solution. Supplier Member expressed concern that the Deeds of Charge in relation to the 29 unsecured accounts, should be put in place in tandem with pursuing the chosen option. Proposer expressed agreement and advised that this will be progressed.
Chair sought clarification that Participants registered in jurisdictions other than SEM have an account outside the SEM. Proposer advised that all Participants are required to register an account in SEM.
Chair sought clarification regarding External Counsel’s reference to due diligence, querying as to who would undertake this piece of work. Proposer advised of the likelihood of a joint effort between the Participants and the MO. Supplier Member expressed agreement that the issue must be resolved, however advised of uncertainty in relation to which option to pursue.
Generator Alternate queried as to whether Option 2 is an issue for international Participants. Proposer advised that it is an issue as the Deed of Charge may not be enforceable for international Participants. Discussion ensued around utilising a Deed of Charge for internal Participants and title transfer for external Participants. Chair expressed disagreement with pursuing this, due to its discriminatory nature. 
Supplier Alternate queried as to what are the implications for this market if the current issue prevailed i.e. the existing provisions set out in 6.21 may not be enforceable. MO Member advised that 6% of the market is cash collateral, however this figure fluctuates further advising that the average size of collateral accounts is relatively small.
MO Member drew attention to the possibility of installing an upper limit on collateral accounts. MO Alternate recapped the existing problem advising that if there is a prior charge registered on a cash collateral account, due to legal reasons, SEMO may be unable to draw down on an account. Proposer advised that External Counsel provided advice based on a worst case scenario basis, however that the legal risk should not be underestimated. Proposer reiterated the fact that there has been one case of liquidation in the SEM.
Chair expressed agreement that Option 1 (do nothing) is a risk and queried as to whether it is viable for EirGrid Legal to enforce the registration of charges more robustly? Supplier Member expressed preference in discussing the cost of enforcing the registration of charges versus the cost of title transfer.
MO Member advised that if it the T&SC must be changed, it would be necessary to obtain legal advice which would incur costs. Chair expressed the view that if a serious risk to the market exists, the suggestion regarding an upper limit on cash collateral may be a good option. Supplier Member advised that some Participants are becoming increasingly reliant on LOCs and that cash restrictions on Participants may not be favourable. 
Chair advised that general consensus was reached in relation to Option 1 not being a viable option. However no agreement was reached on Options 2 and 3. MO Member stated that it is at the discretion of Participants to decide which option to pursue. Chair further advised that SEMO and EirGrid do not have a firm view and are only in a position to advise on the matter, as it is really a matter for the Participants to determine what they consider as an acceptable risk to the market. 
Secretariat queried as to whether Option 2 should be further addressed in relation to Participants registered outside the SEM jurisdiction. Chair stated that this would not be viable as it would necessitate consultation with all member states on the issue. 
Chair emphasised that Participants should be cognisant that a vote should take place on the proposal at Meeting 50 in August.
[bookmark: _Toc429645698]Meeting 50
Proposer provided an update on the status of the proposal advising that External Legal Counsel have been engaged in relation to amending the current Deed of Charge. Proposer expressed the viewpoint that Option 3 Title Transfer is External Counsel’s preferred option.
DSU Member sought clarification regarding what would happen in the instance of SEMO entering receivership with monies owed to a Participant. Supplier Alternate further queried as to whether Participants’ money would be guaranteed, in such a scenario. Proposer advised that this is a highly unlikely situation, but that in this instance, any outstanding payments would be reimbursed from SEMO to the Participant. SSE observer echoed the above queries.
Chair queried as to whether there would be a contractual guarantee in place between the Participant and the parent company (EirGrid) that would provide Participants with assurance they would receive any outstanding monies. Chair expressed the viewpoint that Option 3 Title Transfer as it stands is rather unequal and seems more favourable for SEMO as opposed to Participants. DSU Member expressed agreement with the suggestion of a two-way title transfer option.
MO Member advised that SEMO’s preference to amend the current provisions has arisen from External Counsel’s legal advice, which states that the current arrangements as set out in the T&SC may not be enforceable in all circumstances. 
Chair reiterated the concern in relation to the risk posed to Participants in the event that SEMO should fall into receivership. Generator Member also expressed support of a guarantee in place for Participants if Option 3 Title Transfer was to be pursued. Proposer advised that it would be necessary to further assess the viability of a contractual guarantee internally.
SSE representative sought clarification as to why the registration of the charge over the Collateral Reserve Accounts has not been fulfilled by some Participants. Proposer advised that some Participants have simply not cooperated and that some are not based in the jurisdiction which causes logistical difficulties when trying to register the charge.
MO Member reminded the Committee that there would be no vote on legal drafting at the Meeting, further advising that the vote would be on which option to pursue. There was unanimous agreement that the current provisions should not remain as are and that changes need to be put in place. 
UREGNI representative sought clarification around Option 3 Title Transfer whereby in a SEMO liquidation scenario, if a Deed of Charge is in place, the Participant would have priority rights in respect of the money. Proposer advised that it is understood that this is case.
Discussion ensued in relation to the feasibility of Option 2 Stricter enforcement and additional security around existing and future registration of charges. MO Member advised that this option is not applicable to Participants in jurisdictions outside the SEM. MO Member reiterated that it is highly challenging to ensure the compliance of external Participants. 
Chair put forward the suggestion of an upper limit on the cash collateral accounts. Supplier Alternate was not in agreement that an upper limit could be a viable option as it provides difficulties. MO Member advised that many smaller Participants utilise cash collateral and that imposing a limit may be discriminatory.
Chair sought consensus from the Committee as to whether a redrafted Deed of Charge including reference in the Code to registrable security for SEMO would be a sufficient safeguard. Committee consensus was that Option 2 Stricter enforcement and additional security around existing and future registration of charges, inclusive of a reference in the Code to registrable security in relation to Participant Collateral Reserve Accounts and involving provision for suspension to apply where a Participant fails to sign a Deed of Charge be pursued.

Suppler Member voiced a dissenting view in relation to Option 2, advising that it is an improvement on the current provisions; however residual risk remains whereas Option 3 would fully address the issues identified by External Counsel.
DSU Member expressed concern in relation to Option 3 Title Transfer and new entrants in particular, advising that it is unproven as to how banks or LOC providers would react to the SEMO having full title over Participants Collateral Reserve Accounts. 
The Committee proceeded to vote on Option 2 and Option 3 respectively (results in table below):
Secretariat advised that the aim for Meeting 51 is to procure a vote on legal drafting.

[bookmark: _Toc429645699]Meeting 51
MO Member advised that the Modifications Committee legal advisors are currently re-drafting the Modification Proposal and carrying out a legal review. MO Member advised that the proposal will be submitted for consideration at Meeting 52. Chair queried as to whether the updated version of the proposal will be circulated to the Modifications Committee.  MO Member advised that upon completion of the final version, the proposal will be circulated to the Committee two weeks prior to the next Modifications Committee Meeting, in keeping with the standard procedure for Modification Proposals. As specialist legal advice is being obtained in developing the drafting, SEMO does not foresee further editing the legal drafting of the proposal following receipt from the legal advisors.

[bookmark: _Toc429645700]Meeting 52
EirGrid legal representative presented slides on the alternative version of the proposal outlining the changes within the sections affected. EirGrid legal representative advised that currently there are approximately 10 unsecured accounts remain outstanding within the SEM, in addition to the 29 unsecured accounts transferred to Danske Bank. Vice-chair noted that all accounts could be unsecured as the rules currently in place are not sufficient. The concern is that there may be a previous charge registered over a Participant’s assets which could call into question whether the MO could draw down on collateral in an instance of a Participant going into liquidation.
Generator Member requested that the proposal be again deferred as the proposed changes are extensive, advising that additional time is required for Participants to conduct their in-house legal review.
MO Member confirmed that the legal advice delivered is specialist and delivered by an external legal firm specifically for the Mods Committee. MO Member further advised that market security is at risk while the accounts remain unsecured and drew attention to the continued risk to the market as a result of delaying a vote on the proposal. Chair queried as to whether SEMO can try and procure signage of the outstanding Deed of Charge by the relevant Participants. MO Member advised that as the Deed of Charge is currently being amended by this proposal, it is preferable that the updated secure Deed of Charge be signed. 
MO Member put forward a suggestion that a call (Extraordinary Meeting) could take place between now and the next Mods Meeting to vote on the proposal in order that the time in which the collateral accounts remain unsecured is minimised.
The Committee agreed that Participants should review the draft proposal and revert with comments to the Secretariat by January 6th
Secretariat drew attention to the necessity for Participants to review the Modification Proposals before coming to each Meeting, however, the Secretariat acknowledged that there is a significant amount of change proposed within this proposal.
Secretariat advised that all comments will be circulated unless marked as confidential.


[bookmark: _Toc429645701]Meeting 53
Secretariat advised that at Meeting 52 an action was placed on Participants to submit comments in relation to the proposal by 6th January. Participant comments in relation to the proposal were received and had been addressed by SEMO and External Counsel. The finalised spreadsheet was issued to Participants on 5th February. MO Member presented slides on the background of the proposal, stating that the independent legal advice sought by the Modifications Committee advised that the current provisions may not be enforceable and provided three alternative options for Committee consideration:
1. Do nothing
2. Stricter enforcement and additional security around existing and future registration of charges.
3. Title transfer
The Committee previously agreed that Option 2 was the preferred option to pursue, hence the alternative version of the proposal was drafted accordingly to reflect this option and was submitted at Meeting 52.

 MO Member advised that many of the Participant comments received in relation to the proposal had previously been addressed and voted on at previous Meetings. MO Member emphasised the importance of considering the comments in context of the various preceding discussions and not solely on the alternative version of the Modification Proposal in isolation. MO Member proposed to work through the comments spreadsheet at the Meeting. Consensus at the Meeting was that the Committee did not expect the spreadsheet to be addressed at the Meeting, and advised that more time was necessary to review the spreadsheet content. 
Generator Member drew attention to one of Viridian’s comments stating that a charge is not necessary. MO Member advised that the original proposal Mod_02_13 Registration of Proposal sought removal of the obligation to register a charge over the Collateral Reserve Accounts however upon receipt of legal advice and agreement of the Committee, it was decided to pursue Option 2 as set out above. MO Member re-iterated that it is imperative to consider the proposal in the context of the previous discussion and decisions made on the proposal to date.
Chair suggested that as the Committee had not yet had time to review the material circulated within the spreadsheet, it may be sensible to hold a Working Group prior to the next Modifications Committee Meeting, where all issues pertaining to the proposal could be considered and discussed.
MO Member reiterated the suggestion of addressing some of the comments at the Meeting. Chair advised that it would be more prudent to address the comments during the dedicated WG.
Supplier Alternate expressed the view that as this is a legal issue which needs to be resolved, it is necessary for the relevant legal representatives to be present at the WG or to have provided significant input in relation to the issues in question.
Chair summarised that a WG is to be scheduled and that Participants must review the necessary material prior to the WG. MO Member reiterated that it is necessary for Participants and those attending the WG to review all of the historical content in relation to the proposal such as previous Meeting minutes, the legal advice received etc. and not the alternative version of the proposal is isolation.
Generator Member expressed disagreement with this suggestion, advising that it is an unfavourable restriction. MO Member advised that is not intended to be a restriction, merely to ensure that all relevant parties have full information of all discussion and agreements made to date regarding the proposal. Chair expressed agreement advising that it is important to discuss the proposal within its historical context otherwise; it will be difficult to make progress.
Secretariat requested that in the interest of having an informed discussion as possible at the WG, that Participants submit the various presentations they intend on presenting at the WG to the Secretariat in advance, to allow for circulation.
Generator Member expressed agreement that the historical context of the proposal is relevant however expressed concern that this will be the first WG on the issue and that it may be necessary to re-visit some of the previously discussed issues.
Chair advised that the legal advice was procured for the Committee as a whole and should be treated as such.
MO Member reiterated that the legal advice received is contrary to what the original proposal had suggested initially. 
Chair summarised that all the relevant Participant internal legal advice and opinions received should be considered by Committee at the WG.

[bookmark: _Toc429645702]Meeting 54
Secretariat presented slides providing a background to the proposal and an overview from the Working Group (WG), which was held on 13th March. Secretariat advised that the WG report is published on the SEMO website. Generator Member noted that the Pinsent Masons presentation was not circulated in advance of the WG, as per the action previously placed at Meeting 52 stating that all presentations should be circulated prior to the WG. This was noted by the Secretariat and Pinsent Masons representative. Secretariat advised of the below recommendation agreed by WG members:
· The WG recommend that following review of the submissions of Participants and PM comments in relation to the presentations at the WG, the Modifications Committee ought to decide whether it is appropriate to direct PM to proceed with an updated Deed of Charge, or, whether the WG should convene again 
Secretariat advised that the Modifications Committee has a yearly budget of €25,000 designated for legal advices. Secretariat further advised that an invoice for approximately €16,000 euro has been received for the work carried out by PM until December 2013 and that work completed since the start of 2014 has not yet been invoiced. PPB representative expressed Viridian group view that the fundamental question is whether a charge is necessary. PM representative provided a brief overview of the PM view presented at the WG advising that an updated deed of charge reflective of the existing T&SC trust arrangements, is the most effective way of securing the market and that a charge is necessary. (For further detail refer to the WG report published on the SEMO website). PM Representative advised that the trust arrangement as proposed by Viridian (remove the T&SC charge and rely fully upon the CRA trust) does not protect the market in the event of insolvency as it would be open to challenge by a liquidator or administrator if no charge is registered. PM representative expressed the view that Viridian is the only Participant who has put forward a dissenting view to what is proposed by PM. PPB representative clarified that Viridian Group represents 3 different Participants operating in the market. PPB representative expressed the view that what is proposed by PM only affects the NI Participants and introduces discriminatory measures into the Code. PPB representative reiterated Viridian’s concern in relation to whether the charge is necessary at all. PM representative reiterated that the charge is necessary to ensure full security of the market. 

Generator Member expressed the view that the arrangements that are currently in place have been effective since the beginning of the market. MO Member clarified that there are currently more collateral reserve accounts without a charge registered against them within the SEM than previously due to the  accounts moving to Danske Bank London.
 
Secretariat drew attention to the Participant comments received subsequent to the WG stating that the BGE feedback advised of the opinion that a re-Drafted Deed of Charge should be prepared by Pinsent Masons taking into account, as they suggested, the trust provisions in the T&SC. Secretariat further advised that BGE expressed concern with regard to the timing around possible Participant suspension for not signing the deed of charge. Supplier Alternate expressed the view that the WG recommendation does not categorically state that a new deed of charge should be drafted; it recommends that the Committee should decide whether to re-draft or whether a further WG is necessary. Discussion ensued in relation to whether a second WG should be convened. Supplier Alternate and PPB representative expressed discontent that there was not enough time to review PM’s proposed material as it was not circulated prior to the WG. RA Alternate advised that although PM’s presentation was not submitted in advance of the WG, there has been time since the WG to review the material. PM representative explained that the PM view that was provided at the WG, is not going to change. There was consensus that a second WG was not necessary as the same principles that were discussed at length at the first WG would be revisited and put forward again. 
Chair queried as to whether Viridian is opposed to the principle of a charge, or that the bank is in England.
PPB representative expressed discontent in relation to the extra costs associated and voiced concern in relation to the title of CRAs. PM representative advised that the issue of title was discussed at length during the WG, which is why the charge needs to be re-drafted as it needs to address that the Participant should still grant the charge over their beneficial interest in the accounts. PM representative advised that as discussed at the WG, the new deed of charge would be consistent with the trust arrangements currently within the T&SC.
RA Member advised that approximately 6% of credit cover is held in cash collateral, with the majority held in letters of credit. RA Member summarised that there are currently 2 options facing the Committee with the Modifications Committee External Counsel advising that one is more robust and secure than the other. 
Generator Alternate advised that it should be the proposer who should draft the updated Deed of charge, not external Counsel. MO Member advised that it will be necessary to have the re-drafting carried out by External Counsel as EirGrid Legal do not have the specialist legal expertise to carry out the re-drafting and that Pinsent Masons are acting on behalf of the Modifications Committee, as the original proposal submitted by Eirgrid Legal proposed removing the charge, which was quite different to the proposal now under discussion.  PPB representative expressed the view that the Modifications Committee has been invoiced on a deed of charge that is not fit for purpose (i.e what is proposed in Mod_02_13_v2 Registration of Charges). PM representative advised that the initial instructions were not to look at the trust provisions within the T&SC. 
PPB representative raised a general query in relation to customers not paying and whether the same provisions would need to apply. PM representative advised that not every type of security needs to be registered however if the security is cash collateral sitting in a bank account, it is imperative that it is registered.
Generator Alternate advised that the Committee must get sight of the updated deed of charge prior to voting on it. PM representative expressed agreement with the importance of having sight of the revised draft deed of charge to allow for the Committee to cast a fully informed vote. PM representative advised that Viridian Group was the only Participant to submit dissenting comments in relation to what is proposed by PM. Generator Member expressed the view that a lack of Participant comment on the issue should not be construed as agreement.
Generator Alternate queried as to whether EirGrid legal is satisfied with the proposed deed of charge solution as suggested by PM. MO Member confirmed that EirGrid legal is satisfied with the proposed solution and wants to ensure security of accounts and sought specialist legal advice as to the best way to ensure that security is in place.
Generator Alternate reiterated that the re-drafting of the deed of charge should be carried out by the proposer i.e EirGrid legal, not External Counsel. Chair expressed agreement that the proposer should re-draft the proposal.
Supplier Member thanked Viridian legal representative for the feedback received to date.
Chair stated that it is the intention to vote on this proposal at the next Modifications Committee Meeting.
The Committee voted and unanimously agreed on the actions as specified below.
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Secretariat presented slide outlining the legal costs that have been accrued to date in relation to the proposal. Secretariat advised that the proposal has accrued significant costs of €76,000 to date and that this figure is not inclusive of the updated deed of charge which is currently in draft. Secretariat emphasised the importance of reviewing all material in advance and not re-visiting previously agreed decisions when dealing with External Counsel in order to prevent costs from rapidly accruing.
MO Member advised that a call was held with Pinsent Masons (PM) in relation to the issue of discrimination faced by NI Participants due to the location of the sterling bank accounts in London and the need for Participants to employ an agent of service to deal with the deed of charge. MO Member clarified that the accounts were moved to Danske Bank in London in order to meet the Code criteria requirements of acting as the SEM bank, which came about as an outcome of the implementation of Mod_16_11 Credit Worthiness Test for the SEM Bank and Credit Cover Provider banks. 
Secretariat advised that PM are currently drafting the updated deed of charge and that it will be circulated for a three week review period with the aim of holding a conference call to discuss it prior to Meeting 56 on 14th August. 
Generator Alternate made reference to a query that had been raised with SEMO in relation to the requirement to register a charge when the CRA is for a very small amount and is being utilised as a convenient way to pay small invoices, rather than to provide credit cover. MO Member advised that it has been discussed with PM and the RAs. 

RA Alternate queried as to the Committee’s opinions on the issue raised by ESBI. Discussion ensued in relation to whether it would be possible to address the query in the deed of charge that is currently being drafted by PM. MO Member drew attention to the extensive legal costs that have been accumulated to date. MO Member advised that this issue was originally identified in the Market Audit however the non-compliance was on the relevant Participants who have not signed the deed of charge.
Chair advised that all risks must be adequately assessed to ensure that Participants feel comfortable voting on the proposal when the updated deed of charge is received. Discussion ensued around the possibility of having a lower cash collateral level limit of €100 where it would not be necessary to register a charge. MO Member advised that when this issue was previously discussed, there were concerns over the credit risk to the market of implementing such a limit. Generator Alternate re-iterated preference to include a lower cash collateral limit below which it would not be necessary to sign a deed of charge in the deed of charge currently being drafted. MO Member asked how many accounts were affected and asked Participants to feed back this information. 
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Secretariat advised that the RAs have granted an extension of the proposal until January 2015. 
Secretariat advised that no deed of charge has been received and that Pinsent Masons (PM) have advised that the deed is being reviewed internally. Secretariat further advised that it is hoped to have the updated draft of the deed of charge for the next meeting however, this is dependent on when the updated draft is received. The draft must go to the Committee for a review period of 3 weeks, there is an action to convene a conference call to discuss the draft, and the alternative version of the proposal must be submitted two weeks in advance of the next Meeting. Secretariat advised that in relation to the below action, four Participants responded advising their companies are using CRAs for small invoices, as opposed to providing credit cover.
· Participants to advise Secretariat of how many company accounts (if any) are utilising CRAs for small invoices (rather than to provide credit cover) no later than COB 3rd July
Secretariat advised that the Participant feedback submitted in relation to the action has been issued to PM, however there has been no instruction provided for PM to address the feedback in the updated draft deed of charge, so as not to cause any further delay with circulation of the draft. There was Committee agreement that the issue should be discussed at the conference call that will be scheduled upon receipt of the updated draft, so as not to incur any further delays with the draft deed.
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Secretariat advised that an updated draft of the Deed of charge was issued on 24th September for a Committee review period of 3 weeks. Secretariat advised that a conference call with legal representation is due to take place following the Committee review. Secretariat advised that Viridian have issued comments in relation to the updated Deed of Charge, further advising that External Counsel have not been instructed to carry out a review of the comments as this would incur a further cost. 
Secretariat sought Committee view on whether External Counsel should be directed to undertake a review of all Participant comments, prior to scheduling the conference call. The Committee were agreeable that the Secretariat should collate and circulate all Participant feedback regarding the updated Deed of Charge, at which point the Committee should advise via email whether External Counsel should be directed to review all comments, with a conference call scheduled subsequent to that. The conference call is likely to take place approximately two weeks following the Deed of charge review period deadline of 15th October. Secretariat advised that a scope of cost for review of the comments will be requested from External Counsel.
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MO Member presented slides outlining the background and history of the proposal and showing the legal costs that have been incurred to date. MO Member sought the Committee’s views in relation to how best to proceed given the extensive legal discussion that has been ongoing since the proposal was raised in January 2012, highlighting that at Meeting 50 the Committee voted to pursue stricter enforcement and additional security around existing and future registration of charges and at Meeting 54 the Committee voted for an updated Deed of Charge reflective of the trust arrangements. However, discussion has continually reverted to two diverging views as to whether a Deed of Charge is necessary and those views are likely to remain divergent, so the Committee needs to decide whether or not to proceed with drafting a new deed. Chair reiterated Viridian’s view that a charge is unnecessary. Supplier Member supported Viridian’s view advising that the Committee have three options in relation to the deed, vote to approve the deed, amend the deed to reflect Participant comments that were put forward, or reject the deed. External counsel representative advised that it is fundamental that the Committee are comfortable with the deed of charge prior to taking a vote. 
External Counsel representative provided an overview of Participant comments that have been addressed in the formal written response. Discussion ensued in relation to the actions that were recorded at the conference call (set out below). MO Member advised that the concerns that had been raised by Participants at the conference call are currently being addressed by SEMO. Generator Member further advised that any monies that are to be recovered should not be absorbed by MO administration costs. Generator Member drew attention to whether Irish, NI, or English law (which would include Wales) is to be utilised for the deed due to bank accounts in the UK and drew attention to exclusion of Scotland. Generator Member further advised that given the legal costs that have been incurred to date, it is not prudent to continue to re-visit the concept of the deed of charge. All voting members except Viridian and Power NI were in agreement with AES’s above view. Generator Member expressed the view that it is imperative to have adequate security in place over the monies in the CRAs and that the Modifications Committee have received expert legal advice which has advised that a charge is necessary in order to ensure market security.
Generator Member drew attention to a concern that had previously been raised by ESB in relation to Participants using the CRAs for payment of small invoices. Secretariat advised that this comment was addressed in the formal written response (Number (ii), Pg 4) issued by External Counsel. Generator Member expressed the view that this response was not satisfactory and requested further consideration of the issue when external counsel are drafting the updated version.
Eirgrid legal representative advised that in order to progress the proposal, External Counsel must be directed to finalise the deed of charge taking into account Participants comments where possible and then the appropriate modifications to the Code and APs must be drafted.
Generator Member queried as to whether SEMO and Eirgrid will be focusing on getting those Participants who are not compliant to sign the updated deed first, once it is approved. Eirgrid legal representative confirmed that all Participants must sign the updated Deed, not only those Participants who are incompliant. 
Energia representatives expressed the view that while they are not in agreement with the principle that a deed is necessary they are willing to accept the consensus view of the Committee and therefore would continue with the ongoing drafting and not revisit the concept of the deed of charge.
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Secretariat advised that the actions that were previously recorded at the conference call held on 1st
December are all closed off and the corresponding sections have been removed from the updated deed. 
EirGrid legal representative advised that it should be possible to address the majority of the comments 
received from Viridian and AES, however this must be confirmed by Pinsent Masons. EirGrid legal 
representative further advised that in relation to the Notice of charge to Account Bank(s) letter, Viridian’s 
suggested removal of the clause stipulating that Participants must provide uncapped indemnities to the 
bank, would need to be assessed by Danske Bank themselves.  MO Member advised that there will be no 
fees associated with Participants signing the deed of charge and that SEMO will continue to manage the 
process and cost of administering of the new deed of charge. Generator Member expressed the view that 
the issue of small accounts had not been addressed sufficiently by SEMO.

MO Member advised that a daily monitoring system is required to be put in place while the deeds have to 
be signed just once. Supplier Member sought clarification that all collateral reserve account will require a
deed of charge to be signed. MO Member confirmed this. The Committee agreed that there should be a 1 
week review period for the mark-ups of the deed that was submitted by Viridian and AES. Following this, 
Pinsent Masons are to be directed to draft a new deed incorporating Participant comments where possible, 
with a fee estimate to be provided in advance of the work being undertaken. The deed will then be 
submitted for a two week Committee review period with a conference call to be arranged following this. The 
proposal will be discussed again at Meeting 60 in April. Eirgrid legal representative advised that further 
modifications to the Code and APs will be necessary upon finalisation of the deed. Secretariat requested 
that all comments submitted in future should be material.
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This was an extraordinary meeting held specifically to discuss the Make Whole Payments modifications proposals – Mod_02_13 Registration of Charges was not discussed at this meeting
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Secretariat delivered a presentation summarising legal costs, and options for progressing this proposal. Secretariat advised that at the conference call held on 13th April, a number of minor points were identified and these are currently being addressed by Pinsent Masons (PM). Secretariat further advised that the main remaining point of contention for Participants was in relation to the indemnity clause. EirGrid legal representative will have a preliminary discussion with Danske Bank in relation to the possible introduction of an indemnity cap. Following this discussion PM will discuss this directly with the bank and try to reach an agreement that can be incorporated into the deed. Secretariat further advised that PM have stated that any further amendments to the Deed of Charge (Option 2) are not possible (excluding amendments to the indemnity element). Secretariat advised that as per the market audit presentation, the registration of charges issue has appeared this year in the audit for the third consecutive year.
Supplier Member expressed the view that a significant amount of time, finance and resources has gone into the deliberation of the wider registration of charges issue. Supplier Member encouraged all Participants to engage with the discussion around the indemnity clause. Supplier Member advised that an unlimited indemnity clause is not ideal and that there should be some manoeuvrability with respect to this, however further stated that the issue must reach a conclusion in the near future. Chair expressed the view that it is imperative for other Participants to engage in the discussion on the deed of charge, further noting that significant legal costs have been incurred and that the legal advice budget for the Modifications Committee is not very substantial. In Generator Member’s absence, Chair expressed AES’s concerns in relation to the indemnity clause. Generator Member expressed the view that although SEMO have issued a response advising why the daily monitoring of account limits is not possible, it  still does not seem correct that that a deed must be registered over the accounts that are using CRAs to pay the small invoices. MO Member clarified that SEMO does not differentiate between account types. Generator Member expressed dissatisfaction with this and requested that SEMO investigate whether a – change to the system to set up different account types is possible.
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Eirgrid Legal Representative advised that following a series of negotiations Danske Bank have agreed to the removal of the indemnity clause requirement from the Deed of Charge.  Chair welcomed this development advising that this was a great result.  Eirgrid Legal Representative advised that a final review was being conducted with SEMO Finance.  Once complete this version of the Deed will be circulated for review prior to a Conference Call to agree to the Deed.  A review period of one week was suggested due to the minor changes since the last version of the document.  Observer and Supplier Member expressed their wish for a minimum two week period as more acceptable.  
Secretariat suggested that a briefing note be provided with the Deed detailing the final changes to aid the review process.  Eirgrid Legal Representative advised that such a note would be provided and it was agreed that the Deed would be circulated as soon as available and a two week review period would then be followed with a conference call.  Observer noted that a vote could not be taken on the Deed versioning as this is only a part of the full Modification. Rather an agreement should be reached on the version to be included in the Mod so that this could be voted on.  Eirgrid Legal Representative agreed that the process to progress the modification to a conclusion would be to agree to the Deed on the call to then take a vote on the proposal at Meeting 63 on 13th August.
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Secretariat apologised for the distribution of comments from Viridian late afternoon the day before the meeting should some members not have had visibility of the comments. Generator Member advised that the comments were a summary document highlighting a principle position more for inclusion in a Final Recommendation Report as the comments had already been already been discussed in detail. There were some additional comments to the Code Modification version 3 including a typo in the reference to section 2.3 instead of 2.4 which has been acknowledged by the EirGrid Group Legal Representative and will be revised as part of the FRR.

The EirGrid Group Legal Representative addressed the key changes in Mod_02_13 version 3 providing a summary of this proposal containing Deed of Charge version 8. Changes to version 7 were carried out as a response to comments discussed at the conference call on the 22nd July with regards to the definition of ‘Working Day’ and ‘Event of Default’. 
MO Representative also discussed the changes to the Code regarding the timelines for submission of Credit Cover extended from 5 Working Days to 10 Working days. These have been aligned for both methods of Credit Cover in order to allow timely submission of executed Deed of Charge if issues arose with the Letter of Credit. MO rejected claims that this extension creates a barrier to entry for new Participants as evidence has shown that Participants posts Credit Cover well in advance of the current deadline for Registration and that no Registration has been delayed because of untimely posting of Credit Cover.
Chair asked why the process involved going straight to a situation of a suspension rather than a notification of default. In addressing this, the EirGrid Group Legal Representative discussed how the suspension brought more substance to non-compliance and also would limit the amount of time unsecured accounts would arise for. There are other situations where the Code would allow for a direct Suspension; however, version 3 of the Modification to the Code, has mitigated the risk to Participants by not making it an automatic event due to the wording of paragraph 2.246 where this has been added: ‘The Market Operator may, with the prior written approval of the Regulatory Authorities, issue a Suspension Order…’.

Generator Alternate questioned how a judgement could be made that the process was exhausted. The EirGrid Group Legal Representative advised that the advice given to the Modifications Committee by external legal counsel confirmed that no further omissions, changes or concessions could be made without affecting the legal integrity of the document.  All routes had been fully explored with crucial successes such as the negotiation of the removal of the indemnity with Danske Bank, whose position on other matters could not be negotiated any further.
Chair asked if ultimately this Modification will result in a more secure Market. MO Member confirmed that this was indeed the external counsel advise out of all options considered.
Chair requested further clarifications in areas such a suggested discriminatory practice and jurisdictional location of the SEM accounts, however, there was acknowledgement of the time and effort dedicated to this proposal along with external legal counsel and the sentiment that a Vote should be taken to draw this process to a conclusion. 
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Conference calls were also held during this process focusing on discussions relating to the development of the actual Deed of Charge.  Calls were held on 01 December 2014, 13 April 2015 and 22 July 2015.

01 december 2014 - actions recorded at the call

	· PM to provide clarification around the secured obligation aspect of Section 7.1 “Event of Default” and the separate definition of “Event of Default”


	· PM to re-instate reference to “reckless” in Section 9.1 Liability


	· Section 10.1 Assignment by the MO to be made subject to RA consent/approval 


	· PM/EirGrid legal to discuss with Danske Bank the possibility of removal of the indemnity in the Notice to the Bank/ the inclusion of a indemnity cap 



13 april 2015 - actions recorded at the call

	· SEMO to consider any possible risks around currency cost issue in relation to Clause 10.1 Currency conversion and indemnity

	· SEMO to consider potential removal of clause 7.4 Application of proceeds and how the expenses are recovered and whether there are any implications with removal of section


	· SEMO to consider modification of definition from Secured Obligations to Payment Obligations to avoid confusion re. performance obligations being charged also




22 july 2015 - summary

	1. No actions were taken at this meeting as this was a final call to address actions recorded previously and to respond to any final questions or comments which were then taken into consideration for any amendment in the published version 3 of the Mod.



9. [bookmark: _Toc429645713][bookmark: _Toc313526640][bookmark: _Toc313526781][bookmark: _Toc313526835][bookmark: _Toc313526921][bookmark: _Toc313527010][bookmark: _Toc313527120][bookmark: _Toc313527138]Proposed Legal Drafting
A typo was highlighted by EirGrid Legal at Meeting 63 relating to references to T&SC section 2.3 which in fact should be T&SC section 2.4.  These corrections have been rectified in the drafting below – all other drafting is as set out in Appendix 1below – Section ‘Legal Drafting Change’ :
1. Section 6.21
6.21 WhereIf, at any time, a Participant (or Applicant, as applicable) wishes the Market Operator to establish a SEM Collateral Reserve Account on its behalf for the purposes of paragraph 6.19 and, where appropriate, having regard to the legal form, jurisdiction of incorporation or registration of the relevant 	Party and the location of the proposed SEM Collateral Reserve Account, to ensure the enforceability of the charge created under paragraph 6.20.3paragraphs 	6.19 and 6.20, the Participant (or Applicant, as applicable) shall complete and sign the particulars of charge (i) on the same date on which  its Required Credit Cover is posted and the cash collateral is paid into the relevant SEM Collateral Reserve Account(s), complete and enter into  the Deed of Charge and Account Security  (including the Notice of Assignment and Acknowledgment) in respect of such SEM Collateral Reserve Account and SEM Collateral Reserve Assets for registration of the charge with the relevant companies registry or other appropriate body in the appropriate jurisdiction or jurisdictions and the Participant shall (ii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Deed of Charge and Account Security  to for the purposes of the registration of such Deed of Charge and Account Security  pursuant to section 860 of the Companies Act 2006 and/or section 409 of the Companies Act 2014 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate; (iii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Notice of Assignment and Acknowledgment for the purposes of enabling the Market Operator  to  give notice to the SEM Bank and procure the SEM Bank's acknowledgment pursuant to Clause 2.4 of the Deed of Charge and Account Security and (iv) do all such things and execute all such documents as necessary to facilitate and provide any further information  that the Market Operator may reasonably require in order to carry out such  registrations (if any) within such timelines as may be specified by the Market Operator, having regard to any applicable time limit for the registration of such a charge.Without prejudice to the foregoing, the Market Operator shall, unless the relevant Participant otherwise does so, register the prescribed particulars with regard to the establishment of each SEM Collateral Reserve Account pursuant to Article 402 Companies (Northern Ireland) Order 1986 and/or section 395 of the Companies Act 1985 (United Kingdom) and/or section 99 of the Companies Act 1963 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate

1. Section 6.162 (2)
1. 2. a cash held deposit in a SEM Collateral Reserve Account as provided for in paragraphs 6.19, 6.20 and 6.21. For the avoidance of doubt, if a Participant elects to provide a cash deposit as part of its Required Credit Cover, then it shall  (i) on the same date on which  its Required Credit Cover is posted and the cash collateral is paid into the relevant SEM Collateral Reserve Account(s), complete and enter into  the Deed of Charge and Account Security  (including the Notice of Assignment and Acknowledgment) in respect of such SEM Collateral Reserve Account and SEM Collateral Reserve Assets (ii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Deed of Charge and Account Security  to for the purposes of the registration of such Deed of Charge and Account Security  pursuant to section 860 of the Companies Act 2006 and/or section 409 of the Companies Act 2014 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate; (iii) within 5 Working Days  from the date on which its Required Credit Cover is posted and the Deed of Charge and Account Security is dated,  furnish to the Market Operator the original executed Notice of Assignment and Acknowledgment for the purposes of enabling the Market Operator  to  give notice to the SEM Bank and procure the SEM Bank's acknowledgment pursuant to Clause 2.4 of the Deed of Charge and Account Security and (iv) do all such things and execute all such documents and provide any further information  that the Market Operator may reasonably require in order to carry out such  registrations within such timelines as may be specified by the Market Operator, having regard to any applicable time limit for the registration of such a charge. The Participant shall also fully comply with any other applicable Account Security Requirements in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 of this Code and in Agreed Procedure 1 "Participant and Unit Registration and Deregistration", Agreed Procedure 9 "Management of Credit Cover and Credit Default" and Agreed Procedure 17 "Banking and Participant Payments"

1. The definition of ‘Account Security Requirements’ in the Glossary 
(ii) any  requirement in relation to the Notice of Assignment and Acknowledgment pursuant to the terms and conditions of the Code  (including, without limitation, as detailed in paragraphs 6.20 and 6.21) and to the provisions of Clause 2.4 of the Deed of Charge and Account Security
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Complete
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It is proposed that this Modification is implemented on a Trading Day basis with effect from one Working Day after an RA Decision is made. 

12. Dissenting Comments

We remain of the view that the Modification is unnecessary where simple code changes can be effected to perfect the Trust wording of the TSC, all further comments are subject to that point. 
Main areas of concern in relation to the drafting: 

1. Is discriminatory:- 
a. On the face of it the Mod is discriminatory in respect of Sterling PTs in terms of the location of the Sterling CRA Account:- in that the Euro CRA is within the same legal jurisdiction as the Euro PTs (i.e. Ireland), whilst the Sterling CRA is not in the same legal jurisdiction as the Sterling PTs (i.e. not in Northern Ireland, but rather England which is a different legal jurisdiction); 

b. On the face of it the Mod is discriminatory in respect of the Sterling PTs in terms of the governing law which applies:- for the Euro PTs the law of Ireland applies (i.e. same governing law as Euro PTs), whilst for the Sterling PTs the governing law of England is to apply (i.e. a different governing law for Sterling PTs); 

c. On the face of it the Mod is discriminatory in respect of the Sterling PTs in terms of the legal jurisdiction to apply- in that for Euro PTs the legal jurisdiction is to the same as Euro PT’s (i.e. Ireland), whilst for the Sterling PTs the jurisdiction proposed is that of England, which is a different legal jurisdiction. 

2. Condones a breach of the TSC:- 
a. On the face of it this condones a breach of the TSC as it very clearly states that the Sterling CRA is to be in NI see para 6.19 

3. Condones the failure of the MO to properly administer the banking arrangements:- 
a. On the face of it the failure by the MO to stipulate a NI account for the Sterling CRA in the SEM Bank Tender is a failure of the MO to administer the banking arrangements in accordance with the TSC in accordance with para 6.14 of the TSC 

4. Introduces English law and jurisdiction into the TSC 
a. Which is wholly inconsistent with the terms of and the spirit of the TSC setting a unhelpful precedent for any subsequent revision of the TSC 


5. This Modification is inextricably linked Modification Mod 08_14 (Clarification of Location of SEM Collateral Reserve Accounts):- 
a. Mod 08_14 is also on the face of it discriminatory 
b. The adoption of Mod 08_14 does not affect or resolve points 1 to 4 above. 

6. The Modification contains no grace periods or transition periods, as such its passage without amendment will place all PTs utilising cash deposit in Default. 
a. This point was raised by the RA’s in their commentary on Mod_02_13_v2 and has not been addressed. 

7. The Modification does not address “Difficulties have also arisen with regard to registering charges in jurisdictions outside the SEM”:- 
a. The Modification only addresses registration in a) RoI; b) NI and c) England – it does not address any other jurisdictions- i.e. the only justification outside SEM which it appears to address is England. 

8. The Proposed Modifications to TSC :- 
a. Create an inappropriate extension (an additional working week) of the period to provide required credit cover creating barriers for entry in relation to new PTs, in relation to both LOCs and Charge. 
b. Disproportionate penalty in relation to non execution of the Proposed Deed of Charge and Account Security. 
c. Misunderstands and fundamentally changes the trust under which SEM Collateral Reserve Accounts are held and is contrary to the legal advice given to SEM Mods Committee. 
d. Introduces procedures which a) are procedurally inadequate and b) removes obligation on PTs registered outside of RoI; NI or England (i.e. registered outside SEM generally) to comply with local law requirements and c) removes ability of MO to register notwithstanding PT’s lack of co operation. 

9. The Proposed Deed of Charge and Account Security (which is not the same as version 7 previously presented  Proposed Deed of Charge and Account Security) contains drafting defects which bring into doubt its enforceability :- 
a. Definition of “Working Day” does not work, drawing into doubt the date on which the Deed can be enforced under Clause 7; 
b. Clause 2.2 a) description of the MO’s trust is wholly in accurate and contrary to TSC; 
c. Clause 4.1 grants a general power of attorney which is disproportionate where none is contemplated in the TSC 
d. Clause 5.2 creates a negative pledge in excess of that in TSC; 
e. Clause 7.1 which governs the Event of Default- and hence enforcement- is predicated on non SEM Working Days and does not accurately identify the Invoice Due Dates by reference to the TSC, meaning that the key enforcement date cannot be accurately determined- throwing into doubt the entire enforceability of the deed. 
f. Clause 7.4.1 (c) is in direct contravention of the MO’s concurrent trust obligations under the TSC; 
g. Notice of Charge purports to deal with liability which is “off market”. 
[bookmark: _Toc359934986][bookmark: _Toc380138275][bookmark: _Toc429645716]Appendix 1: Mod_02_13 REGISTRATION OF CHARGES
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MODIFICATION PROPOSAL FORM





		Proposer



		Date of receipt



		Type of Proposal



		Modification Proposal ID





		EirGrid

		30 July 2015

		

Standard 



		Mod_02_13_v3



		Contact Details for Modification Proposal Originator



		Name

		Telephone number

		Email address



		Leigh McCarthy

		02890707459

		leigh.mccarthy@soni.ltd.uk



		Modification Proposal Title



										Registration of Charges



		Documents affected



		Section(s) Affected

		Version number of T&SC or AP used in Drafting



		T&SC

AP & Glossary

		T&SC Section 2 and Section 6, AP 1, AP 9 AP 17 , Glossary

		17.0



		Explanation of Proposed Change

(mandatory by originator)



		Modifications to the Code required to regulate the position regarding security over Collateral Reserve Accounts and to give effect to the decision of the TSC Modifications Committee at Meeting 50 and reiterated again at Meeting 54:



“Committee consensus was that Option 2 Stricter enforcement and additional security around existing and future registration of charges, inclusive of a reference in the Code to registrable security in relation to Participant Collateral Reserve Accounts and involving provision for suspension to apply where a Participant fails to sign a Deed of Charge be pursued.”



By way of background, the Code requires credit cover to be provided by Participants as security for their obligations under the Code. Such credit cover can be provided either by way of letters of credit or cash collateral. The cash collateral takes the form of monies deposited in to the relevant Collateral Reserve Account opened with the SEM Bank (currently Danske Bank). The agreed level of credit cover is posted to the relevant Collateral Reserve Account and can be added to as the levels of credit cover required fluctuate.   



The original version of the Modification Proposal was raised by EirGrid legal and sought removal of the obligation on the Market Operator to register a charge over the Collateral Reserve Accounts. A number of unsecured accounts exist in SEM as a result of both administrative oversights and the failure of some participants to comply with the obligations set out in the Code. This has resulted in no charge over certain Participants’ Collateral Reserve Accounts registered with the Market Operator and Participants potentially being in breach of the Code. Difficulties have also arisen with regard to registering charges in jurisdictions outside of SEM. 



Independent legal advice was sought by the Modifications Committee to assess the impacts of the Modification Proposal.

The legal advice delivered to the Modifications Committee by External Counsel (legal advisors to the Modifications Committee) resulted in three options for consideration. Option 3 Title Transfer was put forward as the preferred option by External Counsel.

1. Do nothing:

Proposer (SEMO legal) withdraws the Modification Proposal and pursues Participants to register charge as per the Code Provisions set out in section 6.21. There is a substantial risk involved in this given the various difficulties experienced and shortcomings outlined above.

2. Stricter enforcement and additional security around existing and future registration of charges:

Amend the Code to remove the Code Charge and include an obligation that requires the Participant to enter into a separate Deed of Charge. This would apply only where a Participant wishes to provide cash collateral rather than a letter of credit. In addition to this a general "further assurances" obligation should be included in the Code. Consideration should also be given to the possibility of including deeds of charge in Participant Registration Packs and suspending Participants, where necessary, in the event of non-compliance.

3. Title transfer:

Outright title transfer of collateral from Participant to Market Operator, the Participant would cease to hold any right, title and interest in the relevant collateral. However, subject to any necessary specialist accountancy advice, we understand that this arrangement should not have materially adverse accountancy repercussions for Participants.  In cases where security interest had been created by a deed, it should be released by a deed. This option would require amendments to the Code.

The Modifications Committee, twice during the course of the discussions, agreed by majority that Option 2 ‘Amendment of the Deed of Charge inclusive of registrable security and stricter enforcement’ is the preferred option to implement in SEM.



A first legal drafting was developed by External Counsel to reflect the changes necessary to enforce Option 2 above. This was followed by a number of revised versions which were discussed and commented on at Modifications meetings, conference calls and working group. In order to address legal concerns raised during these discussions, extensive negotiations with the SEM Bank were also necessary which resulted in the revised Deed of Charge incorporated in this version 3 of the proposal.





		Legal Drafting Change

(Clearly show proposed code change using tracked changes, if proposer fails to identify changes, please indicate best estimate of potential changes)



		

[bookmark: _Toc159866982][bookmark: _Toc228073504][bookmark: _Toc356218158]2. LEGAL AND GOVERNANCE

[bookmark: _Toc159866990][bookmark: _Toc228073511][bookmark: _Toc356218165][bookmark: _Toc371946128][bookmark: _Toc371946253]Participation and Registration of Units

2.31 In addition to the requirements set out in paragraph 2.33, a Party (or Applicant as applicable) shall complete such documentation as may be required by the Market Operator in respect of any requirement to register a charge on any SEM bank account (including, in relation to SEM Collateral Reserve Accounts, any applicable Account Security Requirements  as set out in paragraphs 6.19, 6.20 and 6.21 and 6.160-6.162 of this Code and in Agreed Procedure 1 "Participant and Unit Registration and Deregistration" and  Agreed Procedure  17 "Banking and Participant Payments)"



[bookmark: _Toc356218170]Additional Rules for Participant Registration

2.43	On receipt of a Participation Notice, the Participation Fees and any additional clarification or information requested by the Market Operator from a Party (or an Applicant, as applicable) within the timelines provided for in paragraph 2.42, the Market Operator shall within 5 Working Days send a notice to the Party (or the Applicant, as applicable) informing the Party (or the Applicant, as applicable) of any conditions for registration of each Unit which was the subject of the Participation Notice from the following list as applicable: 

1. the amount of Credit Cover required to be put in place posted by the proposed Participant prior to the Effective Date in respect of each such Unit calculated with effect from the Effective Date and any applicable Account Security Requirement (including, without limitation, the Deed of Charge and Account Security) to be put in place by the Participant prior to the Effective Date;

1. any qualification requirements pursuant to Agreed Procedure 3 “Communication Channel Qualification” for the Participant’s designated Communication Channels;

1. the requirement for the satisfactory provision of the Registration Data set out in Agreed Procedure 1 “Participant and Unit Registration and Deregistration” (if not already provided); and 

1. the requirement that the relevant facilities are Connected to the Distribution System and/or Transmission System. 



	2.47   Where the Party (or Applicant, as applicable) concerned:

1. has supplied all information required and satisfied all such conditions as notified to the Party (or Applicant, as applicable) pursuant to paragraphs 2.43.2 to 2.43.4;

1. has paid the Participation Fees; and

1. is not otherwise in breach of the Code or the Framework Agreement,

then the Market Operator shall issue a Commencement Notice to the Participant and a copy to each System Operator and relevant External Data Provider as soon as reasonably practicable and at least 4 Working Days prior to the Unit Effective Date. The Commencement Notice shall specify the Effective Date, being the Trading Day on which, from the start of the first Trading Period on that Trading Day, registration of the Units concerned shall be effective, provided that the Required Credit Cover has been posted and that any applicable Account Security Requirements (including, for the avoidance of doubt, the Deed of Charge and Account Security) have been put in place 10 Working Days prior to the Effective Date



2.48  Where a Party (or Applicant, as applicable) has not put in place the Required Credit Cover and/or any applicable Account Security Requirements (including, for the avoidance of doubt, the Deed of Charge and Account Security) 10 Working Days before the Effective Date specified in a Commencement Notice, the Effective Date shall be deferred to commence on the first Trading Period of the first Trading Day agreed by the relevant Party (or Applicant as applicable), the Market Operator and the relevant System Operator and Meter Data Provider, to be achievable by reasonable endeavors, provided that such Trading Day is within twelve months of the initial effective date specified in the relevant Commencement Notice. Otherwise the Participation Notice shall be deemed to have been withdrawn and none of the Participation Fee shall be refunded



[bookmark: _Toc159867033][bookmark: _Toc228073552][bookmark: _Toc356218211][bookmark: _Toc371946138][bookmark: _Toc371946263]Default, Suspension and Termination

[bookmark: _Toc159867036][bookmark: _Toc228073555][bookmark: _Toc356218214]Suspension

	

2.246 The Market Operator may, with the prior written approval of the Regulatory Authorities, issue a Suspension Order in respect of all or any of a Party’s Units where: 

1. it becomes unlawful for a Party to comply with any of its obligations under the Code;

2. it becomes unlawful for a Party’s Credit Cover Provider to comply with any of its Credit Cover obligations;

3. a Legal Requirement necessary to enable a Party or its Credit Cover Provider to fulfil its obligations and functions under the Code is amended or revoked in whole or in part so as to prevent a Party or its Credit Cover Provider from fulfilling its obligations and functions under the Code;

4. a Party or its Credit Cover Provider suspends or ceases to carry on its business, or any part of its business which is relevant to its activities under the Code;

5. a Party’s Credit Cover Provider ceases to be eligible for the purposes of the Code to be able to provide the Credit Cover and the Party has not acquired a new Credit Cover Provider within 10 Working Days as required under paragraph 6.165;

6. a Party enters into or takes any action to enter into an arrangement or composition with its creditors (except in the case of a solvent and bona fide reconstruction or amalgamation);

7. a Party’s Credit Cover Provider enters into or takes any action to enter into an arrangement or composition with its creditors (except in the case of a solvent and bona fide reconstruction or amalgamation);

8. a receiver, manager, receiver and manager, administrative receiver, examiner or administrator is appointed in respect of a Party or its Credit Cover Provider or any of their respective assets, or a petition is presented for the appointment of an examiner or administrator, or a petition is presented or an order is made or a resolution is passed for the dissolution of, winding up of or appointment of a liquidator to a Party or its Credit Cover Provider, or a liquidator, trustee in bankruptcy or other similar person is appointed in respect of a Party or its Credit Cover Provider, or any steps are taken to do any of the foregoing or any event analogous to any of the foregoing happens in any jurisdiction;

9. a Party or its Credit Cover Provider is dissolved or struck off;

10. a Party or its Credit Cover Provider is unable to pay its debts for the purposes of section 570214 of the Companies Act, 20141963 (Ireland), Article 103 (1) or (2) of the Insolvency Order (Northern Ireland) 1989, or Section 123 (1) or (2) of the Insolvency Act 1986 (Great Britain) (as applicable) or if any voluntary arrangement is proposed in relation under Article 14 of the Insolvency Order (Northern Ireland) 1989, or section 1 of the Insolvency Act 1986 (Great Britain)(as applicable), or for the purpose of any similar or analogous legislation under the laws of any jurisdiction. For the purposes of this paragraph 2.246.10, Section 570213 of the Companies Act, 1963 2014 shall have effect as if for both “€10,000” and “€20,000”“£60,000” there was substituted “€100,000” and Article 103 of the Insolvency Order (Northern Ireland) and section 123 of the Insolvency Act, 1986 (Great Britain) shall have effect as if for “£750” there was substituted “£60,000” or such higher figure as the Market Operator may specify from time to time;

11. a Party which is required to be licensed in respect of any or all of its roles under the Code has its Licence revoked in whole or in part or amended, so as to prevent the Party from fulfilling its obligations and functions under the Code;

12. a Party has committed 3 Defaults within a period of 20 Working Days; or

13. a Party has committed a Default and has failed for a period of 20 consecutive days, or such longer period as may be set out in the relevant Default Notice, to comply with the terms of such Default Notice.; or

14. [bookmark: _BPDC_LN_INS_1249]a Party or a Participant has failed to comply with any applicable Account Security Requirements (including, for the avoidance of the doubt, the Deed of Charge and Account Security) in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 of this Code and in Agreed Procedure 1 "Participant and Unit Registration and Deregistration", Agreed Procedure 9 "Management of Credit Cover and Credit Default" and Agreed Procedure 17 "Banking and Participant Payments".



[bookmark: _Toc159867176][bookmark: _Toc228073698][bookmark: _Toc356218370][bookmark: _Toc228073703][bookmark: _Toc356218375]6. FINANCIAL AND SETTLEMENT

[bookmark: _Toc159867177][bookmark: _Toc228073699][bookmark: _Toc356218371]General

Provision of Cash Collateral

[bookmark: _DV_M2591][bookmark: _DV_M2592]6.19  A Participant may at any time provide a cash deposit as part of its Required Credit Cover as permitted pursuant to paragraph 6.162. Where a Participant decides to provide such a cash deposit, then the Participant shall instruct the Market Operator to establish and maintain a SEM Collateral Reserve Account with the SEM Bank in each Currency Zone in which the Participant has a registered Unit as applicable and so that the relevant cash deposit shall be paid into such SEM Collateral Reserve Account. Each SEM Collateral Reserve Account shall be an interest bearing account. If a Participant chooses elects to provide a cash deposit as part of its Required Credit Cover, then it must provide to the Market Operator such documents and in such form as the Market Operator may require from time to time in order to establish and maintain the SEM Collateral Reserve Account.the Participant shall  fully comply with any applicable Account Security Requirements (including, for the avoidance of the doubt, the Deed of Charge and Account Security) in relation to the provision of cash collateral as set out in paragraphs 6.20 and 6.21 of this Code and in Agreed Procedure 1 "Participant and Unit Registration and Deregistration", Agreed Procedure 9 "Management of Credit Cover and Credit Default" and Agreed Procedure 17 "Banking and Participant Payments".

6.20	The SEM Collateral Reserve Account in relation to each relevant Participant shall contain the cash element of that Participant’s Posted Credit Cover on the following terms:

1. the SEM Collateral Reserve Account shall be in the sole name of the Market Operator with the designation “SEM Collateral Reserve Account relating to [Insert Participant Details]”;

2. [bookmark: _DV_C15][bookmark: _DV_M2599]the Participant and the Market Operator shall have irrevocably instructed the SEM Bank to make payment against the sole instruction of the Market Operator in accordance with the Code and the Bank Mandate. The Code shall take precedence over the Bank Mandate; and

3.	to give effect to the provisions of the Code in relation to SEM Collateral Reserve Accounts, with effect from the time of payment into the relevant SEM Collateral Reserve Account, the relevant Participant thereby charges all sums paid into and accruing on that account by way of first fixed charge over cash at the SEM Bank in favour of the Market Operator as agent and trustee for it and the SEM Creditors and as trustee for it to secure the relevant Participant’s payment obligations under the Code, subject always to the provisions of paragraphs 6.32 to 6.36 inclusive and subject to the provisions of the Deed of Charge and Account Security. For the avoidance of doubt, in the event of a discrepancy between this paragraph 6.20(3) and the Deed of Charge and Account Security, the Deed of Charge and Account Security shall prevail.



6.21 WhereIf, at any time, a Participant (or Applicant, as applicable) wishes the Market Operator to establish a SEM Collateral Reserve Account on its behalf for the purposes of paragraph 6.19 and, where appropriate, having regard to the legal form, jurisdiction of incorporation or registration of the relevant 	Party and the location of the proposed SEM Collateral Reserve Account, to ensure the enforceability of the charge created under paragraph 6.20.3paragraphs 	6.19 and 6.20, the Participant (or Applicant, as applicable) shall complete and sign the particulars of charge (i) on the same date on which  its Required Credit Cover is posted and the cash collateral is paid into the relevant SEM Collateral Reserve Account(s), complete and enter into  the Deed of Charge and Account Security  (including the Notice of Assignment and Acknowledgment) in respect of such SEM Collateral Reserve Account and SEM Collateral Reserve Assets for registration of the charge with the relevant companies registry or other appropriate body in the appropriate jurisdiction or jurisdictions and the Participant shall (ii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Deed of Charge and Account Security  to for the purposes of the registration of such Deed of Charge and Account Security  pursuant to section 860 of the Companies Act 2006 and/or section 409 of the Companies Act 2014 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate; (iii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Notice of Assignment and Acknowledgment for the purposes of enabling the Market Operator  to  give notice to the SEM Bank and procure the SEM Bank's acknowledgment pursuant to Clause 2.3 of the Deed of Charge and Account Security and (iv) do all such things and execute all such documents as necessary to facilitate and provide any further information  that the Market Operator may reasonably require in order to carry out such  registrations (if any) within such timelines as may be specified by the Market Operator, having regard to any applicable time limit for the registration of such a charge.Without prejudice to the foregoing, the Market Operator shall, unless the relevant Participant otherwise does so, register the prescribed particulars with regard to the establishment of each SEM Collateral Reserve Account pursuant to Article 402 Companies (Northern Ireland) Order 1986 and/or section 395 of the Companies Act 1985 (United Kingdom) and/or section 99 of the Companies Act 1963 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate

 

[bookmark: _Toc159867211][bookmark: _Toc228073735][bookmark: _Toc356218408][bookmark: _Toc371946200][bookmark: _Toc371946325]Credit cover Obligations

	

	6.162 Each Participant must maintain its Credit Cover with a Credit Cover Provider. The acceptable forms of Credit Cover 	which Participants can post are:

1. an irrevocable standby Letter of Credit which: 

1. shall be issued by a Credit Cover Provider fulfilling the Bank Eligibility Requirements set out in paragraph 6.163 below;

1. shall be in the form attached in Appendix A “Standard Letter of Credit”; and shall be for a minimum duration of 12 months. At least 60 calendar days before expiry of the current letter of credit the Participant must put a replacement letter of credit in place, with an effective date starting from the date following the date of expiry of the current letter of credit; and,

1. shall be capable of being paid out for Same Day Value following a Credit Call;

and/or:

	2. a cash held deposit in a SEM Collateral Reserve Account as provided for in paragraphs 6.19, 6.20 and 6.21. For the avoidance of doubt, if a Participant elects to provide a cash deposit as part of its Required Credit Cover, then it shall  (i) on the same date on which  its Required Credit Cover is posted and the cash collateral is paid into the relevant SEM Collateral Reserve Account(s), complete and enter into  the Deed of Charge and Account Security  (including the Notice of Assignment and Acknowledgment) in respect of such SEM Collateral Reserve Account and SEM Collateral Reserve Assets (ii) within 5 Working Days from the date on which its Required Credit Cover is posted,  furnish to the Market Operator the original executed Deed of Charge and Account Security  to for the purposes of the registration of such Deed of Charge and Account Security  pursuant to section 860 of the Companies Act 2006 and/or section 409 of the Companies Act 2014 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate; (iii) within 5 Working Days  from the date on which its Required Credit Cover is posted and the Deed of Charge and Account Security is dated,  furnish to the Market Operator the original executed Notice of Assignment and Acknowledgment for the purposes of enabling the Market Operator  to  give notice to the SEM Bank and procure the SEM Bank's acknowledgment pursuant to Clause 2.3 of the Deed of Charge and Account Security and (iv) do all such things and execute all such documents and provide any further information  that the Market Operator may reasonably require in order to carry out such  registrations within such timelines as may be specified by the Market Operator, having regard to any applicable time limit for the registration of such a charge. The Participant shall also fully comply with any other applicable Account Security Requirements in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 of this Code and in Agreed Procedure 1 "Participant and Unit Registration and Deregistration", Agreed Procedure 9 "Management of Credit Cover and Credit Default" and Agreed Procedure 17 "Banking and Participant Payments"



	Agreed ProcEdure 1: participant and unit registration and deregistration

3.2 [bookmark: _Ref145325454][bookmark: _Toc259800542][bookmark: _Toc356217118]   PARTICIPANT AND UNIT REGISTRATION

3.2.1 Overview 

	In order to become a Participant a Party (or Applicant) must register a Unit.

· The process flow in Section 3.2.5 details the timelines and information involved in the registration of a Unit.

· The Party (or Applicant) downloads a Registration Pack from the Market Operator Website. The Registration Pack includes the Participation Notice which can be used by the Party (or Applicant) to register its first or any subsequent Unit. The Registration Pack also includes the Deed of Charge and Account Security (with attached Notice of Assignment and Acknowledgment) which is required in relation to the SEM Collateral Reserve Accounts and the provision by the Participant of Credit Cover in the form of cash collateral pursuant to the Code.

· The Party (or Applicant) completes the Registration Pack and submits it to the Market Operator via registered mail.

· Where the Party (or Applicant) is registering a new Generator Unit, the Meter Data Provider shall validate the Meter Data for that Unit in accordance with the relevant Metering Code. 

1. The Market Operator shall share all relevant Registration Data provided by the Party (or Applicant) with System Operators, Distribution System Operators, Interconnector Administrators or Meter Data Providers, as appropriate, for the purpose of confirmation that the relevant Registration Data matches equivalent Data held by them in order to facilitate, processing registration and participation in respect of the relevant Unit.  The dependencies on System Operators, Distribution System Operators, Interconnector Administrators and Meter Data Providers are described in Section 3.2.4.

1. If the Party (or Applicant) fails to satisfy any part of the timelines or provision of required information or fails to comply with any applicable Account Security Requirements (including for the avoidance of doubt, the Deed of Charge and Account Security)  in relation to Initial Credit Cover under the registration process, the Market Operator may withdraw the Participation Notice, sending a Deemed Withdrawn Notice to the Party by registered mail and shall refund the relevant portion of the Participation Fees. 

1. Once all of the information requested has been provided and validated by the Market Operator and the Party is not in breach of the Code or the Framework Agreement, a Commencement Notice shall be sent by registered mail, to the Party, with a copy sent by email to each System Operator and the relevant External Data Provider.

1. During the registration process, the Market Operator shall receive data through fax and registered post.  The Market Operator shall manually input the Unit information into the registration system. A Participant is given a status of ‘Pending’ and a classification of ‘Trading Participant’.

1. When the Commencement Notice is issued, the Participant is given a status of ‘Active’. The Units registered to the Participant will be eligible for trading as determined by their registered Effective Date. For Trading, a Unit will become effective at the start of a Trading Day which corresponds with the relevant Effective Date. 

1. Once the Commencement Notice is issued, Participant staff that have been nominated as Users and have been allocated Digital Certificates as appropriate (Agreed Procedure 3 “Communication Channel Qualification”) will be able to access the Market Website and perform different actions depending on their roles.  This is explained further in Appendix 2.

1. If a Participant subsequently registers additional Users, no additional Communication Channel Qualification shall be required in respect of these new Users. The User registration requirements will be approved by the Market Operator, and include application for, retrieval of and installation of a valid Digital Certificate for each new User.  This is explained further in Appendix 2.









3.2.5 [bookmark: _Ref169858865][bookmark: _Ref169859377][bookmark: _Ref169929823]Procedural Steps

 

		#

		Procedural Step

		Timing

		Method

		By/From

		To



		

		Stage 1: Application

		

		

		

		



		1.1

		Retrieve Participation Notice and Registration Pack,  (including the Deed of Charge and Account Security and  the Notice of Assignment and Acknowledgment) confirm required information with external organisations with reference to table in 3.2.4.

		As Required

		Download from the MO Website, Communication with external organisation

		Party or Applicant

		System Operator, Meter Data Providers, Interconnector Administrator



		1.2

		Complete Participation Notice and Registration Pack, interacting with System Operator, Interconnector Administrator, and Meter Data Providers as appropriate

		As Required

		-

		Party or Applicant

		



		1.3

		Submit Participation Notice and completed Registration Pack and the required Participation Fees in the form of a bank draft.  Where the Unit is being registered by an Intermediary then the Nominating Party shall submit a duly executed Form of Authority.  The Registration Pack will detail how to commence completion of certain eligibility requirements. 

		

As Required

		Email and Registered Post

		Party or Applicant

		Market Operator



		1.4

		· Receive/Check Participation Notice, Registration Pack and any Form of Authority. If Registration Fee is not included with Registration Pack, go to step 1.5 

· If there are omissions in the required information, advise Party or Applicant, go back to step 1.2.

· Otherwise go to step 1.7

		

As Required

		

		Market Operator

		Party or Applicant



		1,5

		 Advise Party (or Applicant) that the Registration Pack has been rejected.

		 Within 1 WD of receipt of Registration Pack

		Email/Registered post

		Market Operator

		Party or Applicant



		1.6	

		Refund any Participation Fees entitled to be refunded.

End Process: Unit Registration Cancelled

		Within 10 WDs	

		Email/Registered Post

		Market Operator

		Party or Applicant



		1.7	

		Issue Confirmation of Receipt of Application

End of Stage 1

		Within 2 WDs of receiving the Registration Pack

		Email/Registered Post

		Market Operator

		Party or Applicant



		

		Stage 2: Review & Validation

		

		

		

		



		2.1	

		Generate Participant ID, Account ID and Unit ID as required and issue IDs to Applicant.

		As Required

		Email

		Market Operator

		Party or Applicant



		2.2

		Inform Applicant of all the agreements that need to be in place before a Unit can become effective in the market

		Within 1 WD of Stage 2 commencing

		Email

		Market Operator

		Party or Applicant



		2.3

		The Applicant confirms the following (where applicable):

1. TUoS / DUoS application in progress

2. Submission of EDIL Data in progress

3. Metering is in place

4. Discussions with Interconnector Administrator in progress for registering Interconnector Users

5. Contact TSO or Interconnector Owner regarding credit cover requirements

6. The preferred method (either Letter of Credit or Cash Collateral) for providing Required Credit Cover



		Within 15 WD of notification of agreements that need to be in place prior to Unit being effective in the market

		Email

		Party or Applicant

		Market Operator



		2.4

		Issue Initial Credit Cover Requirement (ICCR) and Banking Details Confirmation Letter (BDCL)



		Within 2 WDs of Step 2.1

		Email/Registered Post

		Market Operator

		Party or Applicant



		2.5

		Send completed Registration Pack and all relevant IDs to the relevant System Operator, Interconnector Administrator, and/or Meter Data Provider

		Within 2 WDs of Step 2.1

		Email

		Market Operator

		System Operator / Meter Data Provider / Interconnector Administrator



		2.6

		 Check Registration Data provided by Participant, as set out in the Registration Pack; 

· Identify if there are any issues and clarifications required with information provided, if so, advise Market Operator and go to step 2.7

· Otherwise, confirm it is complete, and commence work on MDP/SO systems and processes to achieve Unit Registration. Go to Step 2.10

		Within 15 WDs of SO receipt of Registration Pack from MO. 

		Email

		System Operator / Interconnector Administrator / Meter Data Provider

		Market Operator



		2.7

		Inform Applicant of any clarifications or information needed.

		Within 2 WDs of request for clarification from SO/IA/MDP

		Email

		Market Operator

		Party or Applicant



		2.8

		Provide all necessary clarifications or additional information requested.

		Within 5 WDs of request for clarification from MO

		Email

		Party or Applicant

		Market Operator



		2.9

		Send appropriate information from clarifications to the relevant System Operator, Interconnector Administrator, and relevant Meter Data Provider. Return to Step 2.6

		Within 1 WD of receipt of clarifications from the Applicant

		Email

		Market Operator

		System Operator / Interconnector Administrator / Meter Data Provider



		2.10



























		Have all requirements for Stage 2 been met?

· If Applicant requirements have not been met go back to Step 2.2

· If Registration Pack has not been checked then go back to Step 2.6

· If all requirements have been met this completes Stage 2

End of Stage 2















		

		

		

		



		

		

Stage 4: Go Live

		

		

		

		



		

		

		

		

		

		



		4.1

		Organise final Registration meeting with all relevant Parties to determine the Effective Date and discuss any outstanding clarifications or issues. 

· If there are no outstanding issues, continue from step4.2 and 4.3 in tandem. 

· If there are outstanding issues, Party (or Applicant), System Operator, Meter Data Provider, and/or Interconnector Administrator work together to resolve the issue, with the Market Operator coordinating and facilitating meetings and communication contacts, the process is on hold until issue resolved.

· If the registration is withdrawn all parties are informed and the process ends 



		1 WD after Stage 3 completion

		Conference call, Meeting or email

		Market Operator

		Participant, System Operator, Interconnector Administrator, Meter Data Provider



		4.2

		Post rRequired Credit Cover (RCC) based on Agreed Procedure 9 “Management of Credit Cover and Credit Default”. If any RCC is in the form of cash deposited in SEM Collateral Reserve Accounts, complete and enter into the Deed of Charge and Account Security (including relevant Notice of Assignment and Acknowledgement) on the same day the cash collateral is posted.

If Credit Cover is not posted according to timelines, go back to step 4.1

		As early as possible but at least 105 Working Days prior to the Effective Date

		-

		Party

		Market Operator



		4.2a

		If Initial Credit Cover is in the form of cash deposited  in SEM Collateral Reserve Accounts, the Applicant furnish to the Market Operator (i) original Deed of Charge and Account Security executed by Participant and (ii) original Notice of Assignment executed by Participant 

		Within 5 WDs of Step 4.2

		Registered Post

		Party or Applicant

		Market Operator



		4.3

		Issue written confirmation that all outstanding actions have been completed and confirm Final Effective Date

		Within  5 WDs prior to the Effective Date

		Email

		Market Operator

		Party or Applicant, System Operator, Interconnector Administrator, Meter Data Provider



		

		

		

		

		

		











3.2.7	Swimlane – Unit Registration: Stage 2 – Review
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3.2.8	Swimlane – Unit Registration: Stage 3 – Participant Readiness
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3.2.9	Swimlane – Unit Registration: Stage 4 – Go Live
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APPENDIX 1:  [bookmark: _Toc22548754][bookmark: _Toc139788502][bookmark: _Toc259800550][bookmark: _Toc356217126]DEFINITIONS AND ABBREVIATIONS

[bookmark: _Toc259800551][bookmark: _Toc356217127]DEFINITIONS

		Accession Deed

		As defined in the Code



		Accession Fee

		As defined in the Code



		Account ID

		An identifier representing either a unique grouping of Generator Units or a unique grouping of Supplier Units. A Participant may have multiple Account IDs registered in the Central Market Systems.



		Account Security Requirements

		As defined in the Code



		Adjusted Participant

		As defined in the Code



		Aggregated Generator Unit

		As defined in the Code



		Agreed Procedure

		As defined in the Code



		Applicant

		As defined in the Code



		Application Form

		Means the form available on the MO Website which is required to be completed by an Applicant to become a Party to the Code. 



		Associated Supplier Unit

		As defined in the Code



		Bank Automated Clearing System, or BACS

		As defined in the Code.



		Certificate Authority

		As defined in Agreed Procedure 5 “Data Storage and IT Security”



		[bookmark: OLE_LINK3]Change of Supplier

		AP1 – Note that this is a Retail Market term and may need to refer to Retail Market documentation for its definition.



		Clearing House Automated Payments System, or CHAPS

		As defined in the Code.



		Classification

		As defined in the Code



		Code

		As defined in the Code



		Commencement Notice

		As defined in the Code



		Communication Channel

		As defined in the Code



		Connection

		As defined in the Code (under Connected)



		Credit Cover

		As defined in the Code



		Currency Zone

		As defined in the Code



		Deed of Charge and Account Security

		As defined in the Code



		Deemed Withdrawn Notice

		Notification provided by the Market Operator that an application for registration is being withdrawn



		Demand

		As defined in the Code



		Demand Side Unit

		As defined in the Code



		Deregistration

		As defined in the Code



		Deregistration Form

		A form that provides notice that a Participant requires the deregistration of a Unit



		Digital Certificate

		As defined in Agreed Procedure 5 “Data Storage and IT Security”



		Distribution System Operator

		As defined in the Code



		Effective Date

		As defined in the Code



		Electronic Funds Transfer, or EFT

		As defined in the Code.



		Error Supplier Unit

		As defined in the Code



		First Participation Information Notice

		As defined in the Code



		Form of Authority

		As defined in the Code



		Functional Area

		Means the different parts of the Market Participant Interface that Users may be provided access as set out in this Agreed Procedure.



		Generator

		As defined in the Code



		Generator Aggregator

		As defined in the Code



		Generator Aggregator System Operator Agreement

		As defined in the Code



		Meter Data Export Date

		As defined in the Code



		Generator Unit

		As defined in the Code



		Generic Settlement Class

		As defined in the Code



		Help Desk

		As defined in Agreed Procedure 11 "Market System Operation, Testing, Upgrading and Support"



		Interconnector

		As defined in the Code



		Interconnector Administrator

		As defined in the Code



		Interconnector Unit

		As defined in the Code



		Interconnector User

		As defined in the Code



		Intermediary

		As defined in the Code



		Invoice

		As defined in the Code



		Isolated Market System

		As defined in the Code



		Jurisdiction

		As defined in the Code



		Market Operator

		As defined in the Code



		Market Operator Charge

		As defined in the Code



		Market Participant Interface

		The function within the Market Operator’s Isolated Market System that interfaces to the Type 2 Channel and Type 3 Channel communications



		Meter Validation Date

		As defined in the Code



		MO Website or Market Operator Website

		The Market Operator’s website that is accessed by the general public and where information that is required to be published by the Market Operator can be accessed.



		Meter Data Provider

		As defined in the Code



		Netting Generator Unit

		As defined in the Code



		Nominating Party

		Means a Party who nominates an Intermediary to register its Unit as allowed under the Code.



		Notice of Assignment and Acknowledgment

		As defined in the Code



		Offer Data

		As defined in the Code



		Operational Readiness Confirmation

		As defined in the Code



		Participant

		As defined in the Code



		Participant ID

		An identifier that represents the unique grouping of Generator and/or Supplier Units to the entity defined as a Participant in the Code and is used in the Central Market Systems to calculate Required Credit Cover.



		Participation Fee

		As defined in the Code



		Participation Notice

		As defined in the Code



		Party

		As defined in the Code



		Party ID

		A unique identifier allocated by the Market Operator



		Party Name

		The name of the Party



		Priority Dispatch

		As defined in the Code



		Public Electricity Supplier

		The supplier of electricity to consumers within each Jurisdiction prior to market competition



		Pumped Storage Unit

		As defined in the Code



		Receiving Party

		As defined in the Code



		Registration Data

		As defined in the Code



		Registration Pack

		Documentation and information that assists with Party registration



		Regulatory Authorities

		As defined in the Code



		Rejection Notice

		As defined in the Code



		Required Credit Cover

		As defined in the Code



		Resettlement

		As defined in the Code



		Retail Market Operator

		The business group within ESB Networks or NIE T&D responsible for managing the retail market data, registrations, and deregistration between final consumers and Supplier Units.



		Settlement

		As defined in the Code



		Settlement Statement

		As defined in the Code



		Single Electricity Market

		As defined in the Code



		Supplier

		As defined in the Code



		Supplier of Last Resort

		As defined in the Code



		Supplier Suspension Delay Period

		As defined in the Code



		Supplier Unit

		As defined in the Code



		Suspension

		As defined in the Code



		System Operator

		As defined in the Code



		Termination

		As defined in the Code



		Termination Date

		As defined in the Code



		Termination Order

		As defined in the Code



		Trading Site

		As defined in the Code



		Trading Site Class

		The classification of a Trading Site.



		Trading Site Supplier Unit

		As defined in the Code



		Transmission Network

		As defined in the Code



		Type 1 Channel

		As defined in the Code



		Type 2 Channel

		As defined in the Code



		Type 3 Channel

		As defined in the Code



		Unit

		As defined in the Code



		Unit Owner

		As defined in the Code



		Unit Registration

		As defined in the Code



		User

		In relation to a Participant: a nominated member of the Participant staff who is authorised to utilise qualified communication facilities that interact with the Market Operator’s Isolated Market System;

In relation to the Market Operator: a member of the Market Operator staff who has been authorised to access specific parts of the Market Operator Isolated Market System. 



		VAT

		As defined in the Code



		Working Day

		As defined in the Code



		Meter Point Registration Number

		As defined in the Code
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DEED of CHARGE and ACCOUNT SECURITY dated the [          ] day of [          ] 20[  ] between:



(1) [          ] LIMITED [PLC ] incorporated in [England] [Scotland] [Northern Ireland] [Ireland] (Registered Number [          ]) whose registered office is at [          ] (the "Participant"); and 



(2) EirGrid p.l.c.  incorporated in Ireland (Registered Number 338522) whose registered office is situated at Block 2, The Oval, 160 Shelbourne Road, Ballsbridge, Dublin 4 and SONI Limited incorporated in Northern Ireland (Registered Number NI038715) whose registered office is situated at Castlereagh House, 12 Manse Road, Belfast together trading as the Single Electricity Market Operator (the "Market Operator").

RECITALS

(A)	The Market Operator and the Participant are parties to the Single Electricity Market Trading and Settlement Code governing the wholesale sale and purchase of electricity on the island of Ireland (the "Code").



(B) Pursuant to the Code, the Participant is obliged to put in place Required Credit Cover to secure the Participant's payment obligations under the Code and has elected as permitted by the Code to open SEM Collateral Reserve Account(s) within the meaning of the Code, being the Account(s) referred to in this Deed, to provide such security.



(C) The parties hereby acknowledge and agree that the Market Operator is the legal account holder of the SEM Collateral Reserve Account(s) for the purposes of discharging any payment obligations of the Participant under the Code and subject to that on trust for the Participant beneficially.



(D) Pursuant to paragraph 6.20.3 of the Code, the Participant has agreed to create in favour of the Market Operator a first fixed charge over its equitable and beneficial interest arising in the credit balances held in such Account(s) and all funds held to the credit thereof from time to time and has agreed to execute this Deed for that purpose.



(E) It is intended that this document takes effect as a deed notwithstanding the fact that a party may only execute this document under hand.

[bookmark: _Toc536540746][bookmark: _Toc94604][bookmark: _Toc94765][bookmark: _Toc356176][bookmark: _Toc670840][bookmark: _Toc5704441][bookmark: _Toc6734469][bookmark: _Toc6907962][bookmark: _Toc7437549]  definitions and interpretation

[bookmark: _Toc94605][bookmark: _Toc94766][bookmark: _Toc356177][bookmark: _Toc670841][bookmark: _Toc5704442][bookmark: _Toc6734470][bookmark: _Toc6907963][bookmark: _Toc7437550][bookmark: _Toc425755216]Definitions

Capitalised terms or expressions defined in the Code shall, except where the context otherwise requires and save where otherwise defined herein, have the same meanings in this Deed.

In addition, in this Deed:

"Account[s]" means the collateral bank account[s] specified in Schedule 1 (as [that account][any such account] may from time to time be re-designated or re-numbered or replaced), including any successor or replacement account of [that account][any such account];

"Account Bank[s]" means the bank[s] with which the Account[s] [is] [are] held being, as at the date of this Deed, as specified in Schedule 1, which shall include reference to any successor [of any] thereof;

[bookmark: _BPDCI_89]"Credit Call" has the meaning given to this term under the Code;

"Credit Cover" means the credit cover required of and provided by the Participant in a form that meets the requirements of the Code;

[bookmark: _BPDCI_90]"Debit Note" has the meaning given to this term under the Code;

[bookmark: _BPDCI_91]"Debit Note Excess" has the meaning given to this term under the Code;

[bookmark: _BPDCI_92]"Default Interest" has the meaning given to this term under the Code;

"Event of Default" has the meaning given to this term in Clause 7.1 of this Deed;

[bookmark: _BPDCI_95]"Interest" has the meaning given to this term under the Code;

[bookmark: _BPDCI_96]"Invoice Due Date" has the meaning given to this term under the Code;

"Irish Act" means the Land and Conveyancing Law Reform Act 2009 of Ireland;

"Law of Property Act" means the Law of Property Act 1925;

"parties" means the parties to this Deed and "party" means either of them;

[bookmark: _BPDCI_97]"Regulatory Authorities" has the meaning given to this term under the Code;

"Required Credit Cover" means the Credit Cover calculated by the Market Operator in accordance with the Code;

"Rights" means all present and future right, equitable title and beneficial interest of the Participant in respect of the Account[s], including (without limitation):

the benefit of all covenants, undertakings, representations, warranties and indemnities;

all powers and remedies of enforcement and/or protection;

all rights to receive payment of all amounts assured or payable (or to become payable), all rights to serve notices and/or to make demands and all rights to take such steps as are required to cause payment to become due and payable; and

all causes and rights of action in respect of any breach and all rights to receive damages or obtain other relief in respect thereof;

"Schedule[s]" means any one or more of the Schedules to this Deed;

"Secured Obligations" means all or any monies, liabilities and payment obligations, whether actual or contingent and whether owed jointly or severally or as principal debtor, guarantor, surety or otherwise, which are now or may at any time hereafter (whether before or at any time after demand) be or become due in any manner by the Participant to any SEM Creditor and/or to the Market Operator under the Code including interest which the Market Operator may in the course of its business charge or incur in respect of any of those matters in accordance with the Code as well as after as before any demand made or decree or judgement obtained under this Deed or the Security, and all or any monies, liabilities and payment obligations due under the Code or under this Deed;

"Security" means all or any of the Security Interests now or at any time hereafter created by or pursuant to this Deed;

"Security Assets" means the Account[s] and the debt[s] thereby represented and all sums, whether principal or interest, accrued or accruing, which are now or may at any time hereafter be deposited in or otherwise standing to the credit of the Account[s], together with all the Rights in connection therewith; 

"Security Interest" means any mortgage, charge, pledge, lien, retention of title arrangement (other than in respect of goods purchased in the ordinary course of business), hypothecation, encumbrance or security interest of any kind, or any agreement or arrangement having substantially the same economic or financial effect as any of the foregoing (including any "hold back" or "flawed asset" arrangement);

"SEM Creditor" has the meaning given to this term under the Code;

[bookmark: _BPDCI_98]"Shortfall" has the meaning given to this term under the Code;

"this Deed" means these presents (including the Schedules) as amended, amended and restated, varied, supplemented, novated, extended or restated from time to time;and

[bookmark: _BPDCI_100]"Unsecured Bad Debt" has the meaning given to this term under the Code;

[bookmark: _BPDCI_101]"Variable Market Operator Charge" has the meaning given to this term under the Code; and

"Working Day" means a day (other than a Saturday or Sunday) on which commercial banks are open for business in:



1. for the purpose of clause 11.1, the place specified in the address for notice provided by the recipient; and



1. for all other purposes: 



0. insofar as the Security Assets are located in England or Northern Ireland, London and Belfast; or

0. insofar as the Security Assets are located in Ireland, Dublin.

[bookmark: _Toc5081085][bookmark: _Toc5704444][bookmark: _Toc7437551][bookmark: _Toc425755217]Interpretation

In this Deed, unless the context requires otherwise:

words importing the singular shall include the plural and vice versa;

references to this Deed or any other document shall be construed as references to this Deed or such other document as amended, supplemented, novated, extended or restated from time to time;

references to any statute or statutory provision (including any subordinate legislation) shall include any statute or statutory provision for the time being in force which amends, extends, consolidates or replaces the same and shall include any orders, regulations, instruments or other subordinate legislation made under the relevant statute or statutory provision;

references to a "person" shall include any individual, firm, company, corporation, body, trust or foundation, or any association, partnership or unincorporated body (whether or not having separate legal personality);

any reference to a party includes its permitted successors, transferees and assignees;

references to a document "in the agreed form" means a document in a form agreed by the Participant and the Market Operator and initialled by, or on behalf of, each of them for the purpose of identification as such; and

"tax" means all forms of taxation, duties, imposts and levies whatsoever in the nature of taxation whenever and wherever imposed, including (but without limitation) all stamp duties, imposts, duties, capital and revenue taxes and value added tax, and "taxes" and "taxation" shall be construed accordingly.

[bookmark: _Toc94607][bookmark: _Toc94768][bookmark: _Toc356179][bookmark: _Toc670843][bookmark: _Toc5704445][bookmark: _Toc6734472][bookmark: _Toc6907965][bookmark: _Toc7437552][bookmark: _Toc425755218]Headings

The table of contents and the headings in this Deed are included for convenience only and shall be ignored in construing this Deed.

[bookmark: _Toc425755219]Construction

The parties hereby acknowledge and agree that this Deed is entered into pursuant to section 6 of the Code. In the event that any of the defined terms used in this Deed are ambiguous, they must be construed in accordance with the Code. 

[bookmark: _Toc536540747][bookmark: _Toc94609][bookmark: _Toc94770][bookmark: _Toc356181][bookmark: _Toc670845][bookmark: _Toc5694994][bookmark: _Toc6734475][bookmark: _Toc6907968][bookmark: _Toc7437554][bookmark: _Ref24898004][bookmark: _Ref24898096][bookmark: _Ref31625172][bookmark: _Ref32395148]  CREATION OF security

[bookmark: _Toc425755221]Payment

The Participant undertakes to the Market Operator that it will pay and discharge the Secured Obligations on the due date therefor.

2.2	General

  All the Security:

is created in favour of the Market Operator for itself as the Market Operator under the Code or as a security trustee on behalf of the other SEM Creditors, in both cases to secure the Participants' compliance and performance of their payment obligations under the Code;

is created over all the Participant's Security Assets; and

is security for the payment or discharge of the Secured Obligations.

[bookmark: _Toc7437555]2.3	  Security

As continuing security for the payment and discharge of the Secured Obligations, the Participant as beneficial owner hereby charges by way of first fixed charge to the Market Operator the Security Assets (including, for the avoidance of doubt, all the Rights in connection therewith).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

2.4.	Notices

[bookmark: _Ref32395130]	Immediately after delivery of this Deed, the Participant shall give notice to the Account Bank in the form set out in Part 1 of Schedule 2. The Market Operator shall procure the Account Bank's acknowledgement and agreement in the form set out in Part 2 of Schedule 2.

[bookmark: _Toc536540755][bookmark: _Toc94635][bookmark: _Toc94796][bookmark: _Toc356195][bookmark: _Toc670859][bookmark: _Toc5694999][bookmark: _Toc6734479][bookmark: _Toc6907972][bookmark: _Toc7437559]   Protection of security

[bookmark: _Toc94636][bookmark: _Toc94797][bookmark: _Toc356196][bookmark: _Toc670860][bookmark: _Toc5695000][bookmark: _Toc6734480][bookmark: _Toc6907973][bookmark: _Toc7437560][bookmark: _Toc425755223]Continuing security

The Security shall be a continuing security notwithstanding any intermediate payment or satisfaction of the Secured Obligations and shall remain in force until the Secured Obligations have been fully and unconditionally paid and/or discharged (as appropriate) under the Code.

[bookmark: _Toc94637][bookmark: _Toc94798][bookmark: _Toc356197][bookmark: _Toc670861][bookmark: _Toc5695001][bookmark: _Toc6734481][bookmark: _Toc6907974][bookmark: _Toc7437561][bookmark: _Toc425755224]No prejudice

The Security shall be in addition to and shall not in any way prejudice or be prejudiced by any other Security Interest, right or remedy which the Market Operator may now or at any time hereafter hold for all or any part of the Secured Obligations.

[bookmark: _Toc94638][bookmark: _Toc94799][bookmark: _Toc356198][bookmark: _Toc670862][bookmark: _Toc5695002][bookmark: _Toc6734482][bookmark: _Toc6907975][bookmark: _Toc7437562][bookmark: _Toc425755225]No waiver

Failure or delay on the part of the Market Operator in exercising any right, power or discretion under or pursuant to this Deed shall not operate as a waiver thereof, nor will any single or partial exercise of any such right, power or discretion preclude any other or further exercise thereof.  The rights, powers and discretions contained in this Deed are in addition to and not substitution for any right of set-off, compensation, retention, combination of accounts, lien or other right or remedy provided by law.

[bookmark: _Toc94639][bookmark: _Toc94800][bookmark: _Toc356199][bookmark: _Toc670863][bookmark: _Toc5695003][bookmark: _Toc6734483][bookmark: _Toc6907976][bookmark: _Toc7437563][bookmark: _Toc425755226]Severability

The provisions of this Deed shall be severable and distinct from one another and if at any time one or more of such provisions is or becomes or is declared void, invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions of this Deed shall not in any way be affected or impaired thereby.

[bookmark: _Toc94641][bookmark: _Toc94802][bookmark: _Toc356201][bookmark: _Toc670865][bookmark: _Toc5695005][bookmark: _Toc6734484][bookmark: _Toc6907977][bookmark: _Toc7437564][bookmark: _Toc425755227]Non impairment

The Participant agrees that none of its obligations or the Market Operator's rights, powers and discretions under this Deed shall be reduced, discharged or otherwise adversely affected by:

any variation, extension, discharge, compromise, dealing with, exchange or renewal of any Security Interest or any right or remedy which the Market Operator or any other person may have now or in the future from or against the Participant or any other person in respect of any of the Secured Obligations; or

any failure, act or omission by the Market Operator or any other person in taking up, perfecting or enforcing any Security Interest or guarantee from or against the Participant or any other person in respect of the Secured Obligations; or

any increase in or waiver or discharge of any of the Secured Obligations or any termination, amendment, variation, supplement, restatement, novation or replacement of any deed, document or agreement relating thereto; or

any grant of time, indulgence, waiver or concession to the Participant or any other person; or

any of the administration, receivership, examinership, liquidation, winding-up, insolvency, bankruptcy, incapacity, limitation, disability, discharge by operation of law or any change in the constitution, name or style of the Participant or any other person; or

any invalidity, illegality, unenforceability, irregularity or frustration of any of the Secured Obligations; or

any renumbering, redesignation or replacement of the Account[s] or its [their] being transferred to another branch or department of the Account Bank[s]; or

anything done or omitted to be done by the Market Operator or any other person which but for this provision might operate to exonerate or discharge or otherwise reduce or extinguish the liability of the Participant under this Deed or the Security.

[bookmark: _Toc536540756][bookmark: _Toc94642][bookmark: _Toc94803][bookmark: _Toc356202][bookmark: _Toc670866][bookmark: _Ref673037][bookmark: _Ref5692060][bookmark: _Toc5695006][bookmark: _Toc6734485][bookmark: _Toc6907978][bookmark: _Toc7437565][bookmark: _Toc425755228]Further assurance

Without prejudice to the provisions of Clause 2 (Creation of Security), the Participant shall promptly after being requested to do so by the Market Operator, do all such acts and things, give such instructions (in material or dematerialised form) and sign, seal and execute and deliver all such deeds and other documents as the Market Operator may require for perfecting or protecting the Security in respect of the Security Assets or its priority or for facilitating the operation of the Account[s] and the realisation or application of the Security Assets and the exercise of the rights, powers and discretions conferred on the Market Operator under this Deed.  The obligations of the Participant under this Deed shall be in addition to and not in substitution for the covenants for further assurance deemed to be included herein by virtue of the Law of Property (Miscellaneous Provisions) Act 1994.

[bookmark: _Toc5695007][bookmark: _Toc6734486][bookmark: _Toc6907979][bookmark: _Toc7437567]  power of attorney

[bookmark: _Toc94624][bookmark: _Toc94785][bookmark: _Toc356192][bookmark: _Toc670856][bookmark: _Ref673036][bookmark: _Toc5695008][bookmark: _Toc6734487][bookmark: _Toc6907980][bookmark: _Toc7437568][bookmark: _Toc425755230]Appointment

The Participant by way of security hereby irrevocably appoints the Market Operator as its attorney on its behalf and in its name or otherwise, at such times and in such a manner as the Market Operator may think fit to do anything which the Participant is obliged to do (but has not done) under this Deed and/or the Code including, without limitation, to sign, seal, execute and deliver all deeds, documents, notices, further securities, transfers or assignments of and other instruments relating to, and give instructions (in material or dematerialised form) in respect of, the Security Assets. 

[bookmark: _Toc94625][bookmark: _Toc94786][bookmark: _Toc356193][bookmark: _Toc670857][bookmark: _Toc5695009][bookmark: _Toc6734488][bookmark: _Toc6907981][bookmark: _Toc7437569][bookmark: _Toc425755231]Ratification

The Participant hereby ratifies and confirms and agrees to ratify and confirm whatever its attorney may do or purport to do in the exercise or purported exercise of the power of attorney given by the Participant under this Clause.

[bookmark: _Toc94626][bookmark: _Toc94787][bookmark: _Toc356194][bookmark: _Toc670858][bookmark: _Toc5695010][bookmark: _Toc6734489][bookmark: _Toc6907982][bookmark: _Toc7437570][bookmark: _Toc425755232]Exercise of power

The appointment effected under Clause  4.1 (Appointment) shall take effect immediately, but the powers conferred shall only become exercisable upon the Security becoming enforceable or if the Participant does not fulfil any of its obligations under Clause  3.6  (Further assurance) within two Working Days of notice from the Market Operator to do so.

[bookmark: _Toc5695011][bookmark: _Toc6734490][bookmark: _Toc6907983][bookmark: _Toc7437571][bookmark: _Toc425755233]representationS, warranties AND UNDERTAKINGS

[bookmark: _Toc6734491][bookmark: _Toc6907984][bookmark: _Toc7437572][bookmark: _Toc425755234]Representations and warranties

The Participant represents and warrants to the Market Operator that:

it is duly incorporated and validly existing under the law of [England] [Scotland] [Northern Ireland] [Ireland] [other]*;

[bookmark: _BPDCI_106]*Please delete as appropriate

it has the capacity and power to enter into this Deed and perform its obligations hereunder and to create the Security;

it has taken all necessary corporate action to authorise the execution and delivery of the Deed and the performance of its obligations hereunder and the creation of this Security;

its entering into this Deed and the performance of its obligations hereunder and the creation of the Security will not contravene any law, regulation, agreement or judicial or official order to which it is a party or by which it is bound, or cause any limitation on any of its powers however imposed, or the right or ability of its directors to exercise any of such powers, to be exceeded;

all actions, authorisations and consents required or advisable in connection with the creation, performance, validity and enforceability of this Deed and the Security and the transactions hereby contemplated and to ensure that (subject to all necessary registrations being made) the Security constitutes a valid, legal, binding and enforceable first fixed Security Interest over the Security Assets ranking in priority to the interests of any liquidator, administrator or creditor of the Participant have been obtained or effected and are and shall remain in full force and effect;

it is and will be the sole absolute unencumbered beneficial owner of the Security Assets free of any other Security Interest or third party claims or interests, other than any such Security Interest, claim or interest that has been or may from time to time be created in favour of the Market Operator and/or any other person pursuant to the Code;

it has not (otherwise than pursuant to this Deed or otherwise in favour of the Market Operator and/or any other person pursuant to the Code) granted or created any Security Interest over or sold, transferred, lent, assigned, parted with its interest in, disposed of, or granted or created any option or other right to purchase or otherwise acquire the Security Assets or any interest therein, or agreed, conditionally or unconditionally, to do so; 

the Participant's obligations under this Deed and (subject to all necessary registrations being made) the Security are and until fully and unconditionally discharged will be valid, legal, binding and enforceable and the Security constitutes and will remain a valid, legal, binding and enforceable first fixed Security Interest over the Security Assets ranking in priority to the interests of any liquidator, administrator or creditor of the Participant; and

each of the above representations and warranties will be correct and complied with in all respects at all times during the continuance of the Security as if repeated by reference to the circumstances existing at such times.

[bookmark: _Toc6734492][bookmark: _Toc6907985][bookmark: _Toc7437573][bookmark: _Toc425755235]Undertakings 

The Participant undertakes to the Market Operator that it shall:

Not, save as permitted by paragraph 6.35 of the Code, make or attempt to make any withdrawal from the Account[s] or create, attempt to create or permit any Security Interest (other than the Security or any Security Interest in favour of the Market Operator and/or any other person created pursuant to the Code) to subsist over or in respect of any of the Security Assets;

not sell, transfer, lend or otherwise dispose of, or grant or create any other Security Interest over, or any option or other right to purchase or otherwise acquire, the Security Assets or any interest therein (other than any Security Interest in favour of the Market Operator and/or any other person created pursuant to the Code) or agree, conditionally or unconditionally, to do so;

not take or omit to take any action which would prejudice the Security or impair the Security Assets and shall, at its own cost, promptly take all action which is at any time necessary or which the Market Operator may request, to protect the interests of the Participant and the Market Operator in the Security Assets;

not vary or abrogate any of the rights attached to the Security Assets or take or omit to take any action which would have that result;

ensure that no monies or liabilities are outstanding in respect of any of the Security Assets;

take all action within its power to procure, maintain in effect and comply with all the terms and conditions of all approvals, authorisations, consents and registrations necessary or advisable under or in connection with this Deed and the Security; or

procure that the Security shall at all times be a valid, legal, binding and enforceable first fixed security interest over the Security Assets ranking in priority to the interests of any liquidator, administrator, examiner or creditor of the Participant.

[bookmark: _Toc425755236]operation of account[s]

Withdrawals  

The Participant shall only be entitled to seek any withdrawals from the Account[s] provided that: 

the Participant is not in default in respect of any amount owed to a SEM Creditor;

the other conditions as set out in paragraphs 6.34 and 6.35 of the Code apply; and

the Security under this Deed has not been enforced.

[bookmark: _Toc94614][bookmark: _Toc94775][bookmark: _Toc356188][bookmark: _Toc670852][bookmark: _Toc5695012][bookmark: _Toc6734493][bookmark: _Toc6907989][bookmark: _Toc7437577][bookmark: _Ref19013195][bookmark: _Ref418161397][bookmark: _Toc425755237]ENFORCEMENT

0.1 [bookmark: _BPDC_LN_INS_1036][bookmark: _BPDCI_108][bookmark: _Ref418096892][bookmark: _Toc425755238]Event of Default

0.1.1 [bookmark: _BPDC_LN_INS_1035][bookmark: _BPDCI_110]An "Event of Default" shall occur in the event that:

0.1.1.1 [bookmark: _BPDC_LN_INS_1034][bookmark: _BPDCI_111]the Participant has not paid an Invoice in full on the Invoice Due Date, leading to:

(a) [bookmark: _BPDC_LN_INS_1033][bookmark: _BPDCI_112]the Participant having a Shortfall; and 

(b) [bookmark: _BPDC_LN_INS_1032][bookmark: _BPDCI_113]the Market Operator becoming obliged to make a Credit Call in respect of the Shortfall in accordance with paragraph 6.51 of the Code; and/or

0.1.1.2 [bookmark: _BPDC_LN_INS_1031][bookmark: _BPDCI_115]the Participant has not paid an amount set out in an overpayment notice as if it were an Invoice in accordance with paragraph 6.63.1 of the Code, leading to:

(a) [bookmark: _BPDC_LN_INS_1030][bookmark: _BPDCI_116]the Participant having a Shortfall; and 

(b) [bookmark: _BPDC_LN_INS_1029][bookmark: _BPDCI_117]the Market Operator becoming obliged to make a Credit Call in respect of the Shortfall in accordance with paragraph 6.51 of the Code; and/or

0.1.1.3 [bookmark: _BPDC_LN_INS_1028][bookmark: _BPDCI_119]the Participant has not paid the amount of a Debit Note Excess after the second Working Day following receipt of a relevant Debit Note in accordance with paragraph 6.58 of the Code, leading to:

(a) [bookmark: _BPDC_LN_INS_1027][bookmark: _BPDCI_120]the Participant having a Shortfall; and 

(b) [bookmark: _BPDC_LN_INS_1026][bookmark: _BPDCI_121]the Market Operator becoming obliged to make a Credit Call in respect of the Shortfall in accordance with paragraph 6.55 of the Code; and/or

0.1.1.4 [bookmark: _BPDC_LN_INS_1025][bookmark: _BPDCI_123]the Participant has not paid its Variable Market Operator Charge on the Working Day on which such charge becomes due in accordance with the Code, leading to the Market Operator becoming entitled to make a Credit Call, subject always to paragraph 6.53 of the Code.

0.2 [bookmark: _BPDC_LN_INS_1024][bookmark: _Toc425755239]Security enforceable

0.2.1 [bookmark: _BPDC_LN_INS_1023][bookmark: _BPDCI_128][bookmark: _Ref418178896]Upon or at any time after the occurrence of an Event of Default:

the Security shall become enforceable; and

the following power of sale and other powers, in each case as varied and extended by this Deed, shall be exercisable:

in respect of Security Assets which are located in England, the power of sale and other powers conferred by Section 101 of the Law of Property Act; 

in respect of Security Assets which are located in Northern Ireland, the power of sale and other powers conferred by Section 19 of the Conveyancing Act 1881 and Section 4 of the Conveyancing Act 1911; 

in respect of Security Assets which are located in Ireland, power of sale and other powers conferred by the Irish Act.

0.2.2 [bookmark: _BPDC_LN_INS_1022][bookmark: _BPDCI_129]For the avoidance of doubt, Clause 7.2.1 shall be without prejudice to the power and right of the Market Operator to:

(a) [bookmark: _BPDC_LN_INS_1021][bookmark: _BPDCI_130]in accordance with paragraph 6.55.2 of the Code, withhold, deduct or set off payment of any amount due to the Participant pursuant to the Code until the amount of any Unsecured Bad Debt and any applicable Default Interest has been recovered in full from the Participant; and/or

(b) [bookmark: _BPDC_LN_INS_1020][bookmark: _BPDCI_131]in accordance with paragraph 6.57 of the Code, in order to recover the amount of any Unsecured Bad Debt of the Participant, reduce the amount payable to each SEM Creditor affected by such Unsecured Bad Debt pro-rated in accordance with the individual respective proportionate entitlement of each such SEM Creditor (other than the Participant).

0.3 [bookmark: _BPDC_LN_INS_1019][bookmark: _Toc425755240]Law of Property Act, Conveyancing and Law of Property Acts and Irish Act

Insofar as the Security Assets are located in:

England, Clause 7.3.2 below in relation to the Law of Property Act shall apply;

Northern Ireland, Clause 7.3.3 below in relation to the Conveyancing and Law of Property Acts shall apply; and

Ireland, Clause 7.3.4 below in relation to the Irish Act shall apply.

0.3.1 [bookmark: _BPDC_LN_INS_1018][bookmark: _Ref399332155]Law of Property Act

The powers conferred by Section 101 of the Law of Property Act as varied and extended by this Deed, shall be deemed to have arisen immediately upon execution of this Deed, and Sections 93, 103 and 109 of the Law of Property Act shall not apply to this Deed.

0.3.2 [bookmark: _BPDC_LN_INS_1017][bookmark: _Ref399332168]Conveyancing and Law of Property Acts

The powers conferred by Section 19 of the Conveyancing Act 1881 and Section 4 of the Conveyancing Act 1911, as varied and extended by this Deed, shall be deemed to have arisen immediately upon execution of this Deed, and Sections 17, 20 and 24 of the Conveyancing Act 1881 shall not apply to this Deed.

0.3.3 [bookmark: _BPDC_LN_INS_1016][bookmark: _Ref399332154]Irish Act

0.3.3.1 [bookmark: _Ref399331900]In the event that:

(a) the laws of Ireland apply to:	

(i) the Security Assets or any of them; or

(ii) the Security or any of it; or

(b) in the event of the appointment in Ireland of a liquidator, examiner or similar officer to the Participant or over any or all of its assets,

the provisions of Chapter 3 (Obligations, powers and rights of mortgagee) of Part 10 (Mortgages) of the Irish Act, save as specified in Clauses 7.3.4.2 to 7.3.4.4, inclusive, below, shall apply to this Deed notwithstanding anything to the contrary contained in this Deed. 

0.3.3.2 [bookmark: _BPDC_LN_INS_1014][bookmark: _Ref399331906]The provisions of sections 96(1)(c) (Powers and rights generally), 97 (Taking possession), 99(1) (Mortgagee in possession), 101 (Applications under sections 97 and 100), 103(2) (Obligations on selling), 106(3) (Application of mortgagee’s receipts), 107 (Application of proceeds of sale), 108(1) (Appointment of receiver), 108(7) (Remuneration of receiver), 109 (Application of money received by a receiver) and 110(2) (Insurance) of the Irish Act shall not apply to this Deed.

0.3.3.3 [bookmark: _BPDC_LN_INS_1013]The restrictions and any requirements to give notice to the Participant contained in section 108(1) (Appointment of Receiver) of the Irish Act shall not apply to this Deed.

0.3.3.4 [bookmark: _BPDC_LN_INS_1012][bookmark: _Ref399332214]The Participant shall not be entitled to take any action in respect of the Security Assets pursuant to section 94 (Court order for sale) of the Irish Act. 

0.3.3.5 [bookmark: _BPDC_LN_INS_1011]The restrictions and any requirements to give notice to the Participant contained in section 100 (Power of sale) of the Irish Act shall not apply to this Deed.

0.4 [bookmark: _BPDC_LN_INS_1010][bookmark: _Toc425755241]Rights upon enforcement

0.4.1 [bookmark: _BPDC_LN_INS_1009]Powers of Market Operator

At any time after the Security has become enforceable, the Market Operator shall be entitled, without any notice to, demand on or consent of the Participant, either in its own name or in name of the Participant or otherwise, and in such manner and on such terms and conditions as it thinks fit, to take possession of and realise the Security Assets and apply the proceeds of realisation in or towards payment or satisfaction of the Secured Obligations in accordance with Clause 7.5 (Application of proceeds), and in particular, without limiting the generality:

(a) to call in and/or uplift or withdraw the sums standing to the credit of the Account[s] in whole or part (and whether or not any deposit period may be broken by so doing);

(b) to do all things it may consider necessary or expedient for the realisation of the Security Assets or incidental to the exercise of any of the rights conferred on it under or in connection with this Deed, the Law of Property Act , the Conveyancing and Law of Property Acts or the Irish Act; and

(c) generally to exercise all the rights powers and discretions in respect of the Security Assets it would be entitled to exercise if it were the absolute owner of the Security Assets, provided that any monies recovered under this Deed shall be applied in accordance with Clause 7.5.

0.5 [bookmark: _BPDC_LN_INS_1008][bookmark: _Toc5695014][bookmark: _Toc6734495][bookmark: _Toc6907991][bookmark: _Toc7437579][bookmark: _Ref24798384][bookmark: _Ref31784994][bookmark: _Ref399332230][bookmark: _Ref413940153][bookmark: _Toc425755242]Application of proceeds

[bookmark: _Toc356190][bookmark: _Toc670854][bookmark: _Toc5695015][bookmark: _Toc6734496][bookmark: _Toc6907992][bookmark: _Toc7437581]All monies realised or otherwise arising from the enforcement of the Security shall be applied by the Market Operator in or towards payment of any Secured Obligations in accordance with the terms of the Code, and in particular:

0. firstly, towards payment of any Shortfall (excluding any Market Operator Charge) together with any applicable Interest or Default Interest;

0. secondly, towards payment of any Unsecured Bad Debt;

0. thirdly, towards payment of any Variable Market Operator Charges together with any applicable Interest; and

0. fourthly, towards payment of any surplus to the Participant;

 provided that prior to the enforcement of the Security, any credit balances held in the Account[s] shall be applied in accordance with paragraphs 6.32 and 6.35 of the Code.

This Clause is subject to the settlement of any claims which have priority over the Security and shall not prejudice the Market Operator's right to recover any shortfall from the Participant in accordance with the provisions of the Code.

0.6 [bookmark: _BPDC_LN_INS_1007][bookmark: _Toc425755243]Balance

The rights powers and discretions conferred on the Market Operator (subject to the terms of the Code) under this Deed are subject only to its obligation to account to the Participant for any balance of the Security Assets or their proceeds remaining in its hands after the Secured Obligations have been fully and unconditionally paid and discharged.

0.7 [bookmark: _BPDC_LN_INS_1006][bookmark: _Toc6669765][bookmark: _Toc6734497][bookmark: _Toc6907993][bookmark: _Toc7437582][bookmark: _Toc425755244]Third parties

0.7.1 [bookmark: _BPDC_LN_INS_1005]No person dealing with the Market Operator in relation to the Security Assets shall be concerned to enquire whether any event has occurred upon which any of the rights, powers and discretions conferred under or in connection with this Deed or (in the case of Security Assets located in England) the Law of Property Act or (in the case of Security Assets located in Northern Ireland)  the Conveyancing and Law of Property Acts  or (in the case of Security Assets located in Ireland) the Irish Act is or may be exercisable, or whether any of the rights, powers and discretions exercised or purported to be exercised by it hereunder has otherwise become exercisable, whether any of the Secured Obligations remains outstanding, or generally as to the propriety or validity of the exercise or purported exercise of any right, power or discretion hereunder.  All the protection to purchasers and other persons contained in Sections 104 and 107 of the Law of Property Act (in respect of Security Assets located in England),  Sections 21 and 22 of the Conveyancing and Law of Property Act 1881 (in respect of Security Assets located in Northern Ireland) and sections 104, 105 and 106(1) of the Irish Act (in respect of Security Assets located in Ireland) shall apply to any person purchasing from or dealing with the Market Operator as if the Secured Obligations had become due and the statutory powers of sale in relation to the Security Assets had arisen on the date of this Deed.

0.7.2 [bookmark: _BPDC_LN_INS_1004]The receipt or discharge of the Market Operator shall be an absolute discharge to any purchaser or other person dealing with the Market Operator in relation to the Security Assets and any such purchaser or other person shall not have any obligation to enquire after or see to the application of any payments made by it to the Market Operator or at its direction.

0.8 [bookmark: _BPDC_LN_INS_1003][bookmark: _Toc425755245]Redemption of prior securities

0.8.1 [bookmark: _BPDC_LN_INS_1002]The Market Operator shall be entitled at any time:

(a) to redeem any prior Security Interest over the Security Assets; and/or

to procure the transfer of such Security Interest to itself or its nominee; and/or

to settle and pass the accounts of the person or persons entitled to any such prior Security Interest and any accounts so settled and passed shall, save for manifest error, be conclusive and binding on the Participant.

0.8.2 [bookmark: _BPDC_LN_INS_1001]The Participant shall pay the Market Operator, immediately on demand, the costs and expenses incurred by the Market Operator in connection with any such redemption and/or transfer, including the payment of any principal or interest, and these shall be subject to the terms of Clause 10 (Miscellaneous) and shall be Secured Obligations.

[bookmark: _Ref399332778][bookmark: _Toc425755246]RELEASE

[bookmark: _Toc425755247]Release

When the Market Operator confirms in writing to the Participant that the Secured Obligations have been fully and unconditionally paid or discharged the Market Operator shall at the Participant's request, and at its expense, discharge the Security and retransfer to the Participant so much of the Security Assets as has not been realised or applied in or towards satisfaction of the Secured Obligations.  Any payment or realisation in respect of the Secured Obligations which in the reasonable opinion of the Market Operator is liable to be avoided or otherwise invalidated or adjusted by law, including any enactment or rule of law relating to insolvency, shall not be regarded as having been irrevocably effected until the expiry of the period during which it may be challenged on any such ground.

[bookmark: _Toc425755248]Avoidance of payments

The Market Operator's right to recover the Secured Obligations in full shall not be affected or prejudiced by any payment or realisation which is avoided or otherwise invalidated or adjusted by law, including any enactment or rule of law relating to insolvency, or by any release or discharge given by the Market Operator on the faith of any such payment or realisation.

[bookmark: _Toc425755249]Retention of Security

If any payment or realisation in respect of the Secured Obligations is, in the Market Operator's reasonable opinion, liable to be avoided or otherwise invalidated or adjusted by law, including any enactment or rule of law relating to insolvency, the Market Operator shall be entitled to retain this Deed and the Security undischarged and shall not be obliged to retransfer the Security Assets until the expiry of the period during which it may be challenged on any such ground.

[bookmark: _Toc425755250]LIABILITY OF MARKET OPERATOR

[bookmark: _Toc425755251]Liability

The Market Operator shall not in any circumstances be liable to the Participant or any other person as mortgagee in possession or otherwise for any losses, damages, liabilities or expenses arising from or in connection with the application or enforcement of the Security or any realisation, appropriation or application of the Security Assets or from any act, default or omission of the Market Operator in relation to the Security Assets or otherwise in connection with this Deed and the Security except to the extent caused by reckless or wilful misconduct.

[bookmark: _Toc7437588][bookmark: _Toc425755252][bookmark: _Toc94646][bookmark: _Toc94807]MISCELLANEOUS

[bookmark: _Toc356218][bookmark: _Toc670882][bookmark: _Toc5695026][bookmark: _Toc6734508][bookmark: _Toc6908004][bookmark: _Toc7437591][bookmark: _Toc425755253]Assignment

[bookmark: _Toc399326252]The Market Operator may at any time, with the prior written consent of the Regulatory Authorities (but without notice to or consent of the Participant) , assign or transfer the benefit of this Deed and the Security or any of its rights or obligations thereunder, provided that such assignment and transfer is in compliance with any applicable requirements of the Code. The Market Operator shall, with the prior written consent of the Regulatory Authorities, be entitled to impart any information concerning the Participant to any assignee, transferee or proposed assignee or transferee or to any person who may otherwise enter into contractual relations with the Market Operator in relation to this Deed, the Secured Assets or the Secured Obligations.  

The Participant may not assign, transfer or otherwise deal with the benefit or burden of this Deed or the Security or any of its rights or obligations thereunder.

This Deed shall be binding upon and inure to the benefit of each of the parties hereto and the Market Operator’s respective permitted successors, transferees and assignees and references in this Deed to any of them shall be construed accordingly.

[bookmark: _Toc425755254][bookmark: _Toc4990551][bookmark: _Toc5695029][bookmark: _Toc6734511][bookmark: _Toc6908007][bookmark: _Toc7437594]Entire agreement

This Deed constitutes the entire agreement and understanding of the parties in relation to the security interests created herein in furtherance of the provisions in Section 6 of the Code and supersedes any previous agreement between the parties relating to the subject matter of this Deed.

[bookmark: _Toc425755255]Non-reliance

Each of the parties acknowledges and agrees that in entering into this Deed it does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or undertaking (whether negligently or innocently made) of any person (whether a party or not) other than as expressly set out in this Deed.

[bookmark: _Toc425755256]Amendments

No amendment or variation of this Deed shall be effective unless it is in writing and executed by or on behalf of each of the parties.

[bookmark: _Toc425755257]Third party rights

The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Deed and only the parties hereto may enjoy its benefit or enforce its terms.

[bookmark: _Toc425755258]Counterparts

This Deed may be executed in any number of counterparts, and by one or more parties hereto in separate counterparts, each of which shall be deemed to be an original, but all such counterparts shall together constitute one and the same instrument.

[bookmark: _Toc425755259]Expenses

Each Party shall pay its own costs incurred in connection with the negotiation, preparation and execution of this Deed.

The Market Operator shall pay any costs incurred in connection with the registration of this Deed.

[bookmark: _Toc4990554][bookmark: _Ref5080358][bookmark: _Ref5694735][bookmark: _Ref5694905][bookmark: _Toc5695032][bookmark: _Toc6734514][bookmark: _Toc6908010][bookmark: _Toc7437597][bookmark: _Ref19013315][bookmark: _Toc425755260]NOTICES

[bookmark: _Ref399331721][bookmark: _Toc425755261]Notices and deemed receipt

Any demand or notice to be given under this Deed shall be in writing signed by or on behalf of the party giving it and shall be served by delivering it personally or sending it by pre-paid recorded delivery or registered post or by facsimile to the address and for the attention of

the relevant party set out in Clause 11.2 (or as otherwise notified by that party thereunder).  Any such notice shall be deemed to have been received:

if delivered personally, at the time of delivery or attempted delivery;

in the case of pre-paid recorded delivery or registered post, at the time of delivery or attempted delivery; and

in the case of facsimile, at the time of transmission, where in order to prove transmission it shall be sufficient to produce confirmation of uninterrupted transmission by a transmission report,

provided that if deemed receipt occurs before 9am on a Working Day the notice shall be deemed to have been received at 9am on that day and if deemed receipt occurs after 5pm on a Working Day, or on a day which is not a Working Day, the notice shall be deemed to have been received at 9am on the next Working Day.

[bookmark: _Ref399333413][bookmark: _Toc425755262]Addresses for notices

The addresses and facsimile numbers of the parties for the purposes of this Clause 11.2 are:

The Market Operator

Address:	[          ]

For the attention of:	[          ]

Fax number:	[          ]

The Participant

Address:	[          ]

For the attention of:	[          ]

Fax number:	[          ]

or such other address or facsimile number as may be notified in writing from time to time by the relevant party to the other.

[bookmark: _Toc425755263]No electronic service

For the avoidance of doubt no demand or notice given under this Deed shall be validly given if sent by e-mail.

[bookmark: _Ref4990377][bookmark: _Toc4990558][bookmark: _Toc7437601][bookmark: _Toc425755264]GOVERNING LAW AND JURISDICTION

12.1	This Deed (including any non-contractual obligations arising out of or in connection with it) shall be governed by and construed in accordance with: (i) insofar as the Security Assets are located in England, the laws of England; insofar as the Security Assets are located in Northern Ireland, the laws of Northern Ireland; and (iii) insofar as the Security Assets are located in Ireland, the laws of Ireland.



12.2	The parties irrevocably submit: (i) insofar as the Security Assets are located in England, to the non-exclusive jurisdiction of the English Courts; (ii) insofar as the Security Assets are located in Northern Ireland, to the non-exclusive jurisdiction of the Northern Irish Courts; and (iii) insofar as the Security Assets are located in Ireland, to the non-exclusive jurisdiction of the Irish Courts.



EXECUTED AND DELIVERED as a deed on the date first above stated.
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[bookmark: _Toc419118449]SCHEDULE 1
The Account[s] and Account Bank[s]



Name of 	Number of		Bank, Branch and sort code		 

Account	Account 		where Account held 			



[          ]		[          ]			[          ]					







[bookmark: _Toc419118450]SCHEDULE 2
Part 1: Notice of charge to Account Bank(s)

[On letterhead of Participant]





To:	Name of Account Bank (the “Account Bank”)

	Branch:		[          ]

	Address:	[          ]

	Attention:	[          ]



Date:	[          ]



Dear Sirs



Account number[s]: [specify] (the "Account[s]")



We ([insert name] (the "Participant") hereby give notice that by a Deed of Charge and Account Security between us and EirGrid p.l.c. and SONI Limited together trading as the Single Electricity Market Operator (the "Market Operator") dated the [          ] day of [          ] 200[    ] (the "Account Security") we have charged by way of first fixed charge to the Market Operator our whole right, equitable title and beneficial interest present and future in the Account[s], the debt(s) thereby represented, and all sums, whether principal or interest, now or hereafter deposited in or otherwise standing to the credit of the Account[s].  A copy of the Account Security is annexed.

We irrevocably instruct and authorise you, without further reference to, or enquiry or permission from, us:



a. to disclose to the Market Operator any information about the Account[s] which it may request;

b.                 to comply with the terms of any written notice or instruction relating to the          Account[s] which you may receive from the Market Operator;

c. to hold all sums standing at credit of the Account[s] to the order of the Market Operator;

d.                  to pay or release any sum standing at credit of the Account[s] only in accordance with the written instructions or with the written consent of the Market Operator.

For the avoidance of doubt, any notice, instruction or authorisation from the Market Operator may validly be given by fax or email. 



The instructions and authorisations in this letter may not be revoked or amended without the prior written consent of the Market Operator.



Please confirm that you have not received notice or are otherwise aware of any other assignment, charge, encumbrance or third party interest in respect of the Account[s] or the sums standing at credit of or any rights or benefits relating to the Account[s] and that you have not claimed or exercised, and will not claim or exercise any right of set-off, counterclaim, deduction, lien or combination of accounts or security interest in respect thereof. 



In the absence of gross negligence or wilful misconduct on its part, the Account Bank shall not be liable to the Participant, Market Operator or any other person with respect to any act or omission in connection with the services provided.  Provided that it has complied with the terms of the written acknowledgement by it of this notice and, to the extent not inconsistent with such acknowledgment, with the mandate relating to, and terms and conditions applicable to the Account[s], under no circumstances shall the Account Bank be liable to the Participant, Market Operator or any other person for indirect or consequential damages and the Account Bank shall not in any event be liable for the following direct losses: loss of profits, loss of contracts, loss of goodwill, whether or not foreseeable, even if the Account Bank has been advised of the likelihood of such loss or damage and regardless of whether the claim for loss or damage is made in negligence, for breach of contract or otherwise.



[bookmark: _BPDCD_177]

This letter is governed by [Northern Irish/Irish/English] law*.



Please acknowledge receipt and confirm your agreement to the terms hereof by sending the attached acknowledgement to the Market Operator with a copy to us.



Yours faithfully



For and on behalf of [Participant] 











……………………………………………….

Authorised Signatory







[bookmark: _BPDCI_181]*Please delete as appropriate


SCHEDULE 2
Part 2: Acknowledgement from Account Bank(s)

[On letterhead of [each] Account Bank]



To:	EirGrid p.l.c. 

and SONI Limited	

Address:	[          ]

Attention:	[          ]



Date:	[          ]



Dear Sirs



Account number[s]: [specify] (the "Account[s]")



We hereby acknowledge receipt from [Participant] of a notice of charge dated [          ] (the "Notice") of its whole right, equitable title and beneficial interest, present and future, in and to the Account[s], the debt(s) thereby represented, and all sums, whether principal or interest, now or hereafter deposited in or otherwise standing to the credit of the Account[s].  We also acknowledge receipt of a copy of the Deed of Charge and Account Security dated [          ] 200[    ] between you and the Participant (the “Account Security”).



We confirm that:



a	we accept the instructions contained in the Notice and undertake to comply with its terms;

b	we have not received nor are we aware of any other assignment, charge, encumbrance or third party interest in the Account[s] or the sums standing at credit of or, any rights and benefits relating to the Account[s];

c	we have not claimed or exercised, nor will we claim or exercise, any right of set-off, counterclaim, deduction, lien, combination of accounts or security interest in respect of the Account[s]; and 

d	we will not permit any amount to be withdrawn from the Account[s] except on your written instructions or with your prior written consent in accordance with the provisions of Clause 6 (Withdrawals) of the Account Security (which instructions or consent appear on their face to be validly given and Danske Bank A/S has not nor is it required to verify or confirm with any person whether such notice or consent was actually given by any person authorised to do so or the circumstances which would entitle such notice to be given had actually occurred) or otherwise (to the extent not inconsistent with the foregoing) in accordance with any bank mandate in relation to the Accounts.

We are aware that you will rely on this letter in respect of your rights under the Account Security.



This letter is governed by [Northern Irish/Irish/English] Law*.



Yours faithfully



For and on behalf of [Account Bank] 







………………………………………………………..	

Authorised Signatory

Copied to:	[Participant] 

		Address:

		Attention:



[bookmark: _BPDCI_183]*Please delete as appropriate


[Appropriate execution blocks for Participant to execute as a deed to be included]







THE COMMON SEAL of

EirGrid p.l.c.

was affixed hereto

and this Deed was delivered: 





Director







Director/Secretary







EXECUTED and DELIVERED as a 

DEED by SONI Limited

acting by:





		Director

		Full Name

		Director

		Full Name



Agreed ProcEdure 9: management of credit cover and credit default

[bookmark: _Toc356217798]	2 Descriptive Overview

[bookmark: _Toc356217802][bookmark: _Toc165871979][bookmark: _Toc162970091][bookmark: _Toc164351893]	2.4 Provision of Credit Cover

	Credit Cover is collateral required to be posted as a guarantee against a Participant’s Credit Risk in the SEM.  In the event of a 	payment default, this Credit Cover can be utilised by the Market Operator to satisfy a Participant’s outstanding financial 	obligations in the SEM. Given the potential for Resettlement, a Participant withdrawing or being suspended from the SEM will not 	be reimbursed its Posted Credit Cover until the Resettlement period has passed (currently 14 months).

	Credit Cover for use in the SEM must be posted in the form of either:

·   Cash (in the designated Currency of the Participant) in a SEM Collateral Reserve Account; or

·   Letter of Credit (LC) from a Bank that meets the Bank Eligibility Requirements and in the form as set out in the Code. 

If a Participant elects to provide a cash deposit as part of its Credit Cover, then it shall fully comply with the requirements in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 and in paragraphs 6.160-6.162 of the Code (including, without limitation, the Deed of Charge and Account Security and/or any other Account Security Requirement).

	A Participant may meet its Credit Cover requirements by posting a combination of the eligible types of Credit Cover. In the event 	of a Shortfall (i.e. the failure of a Participant to pay an Invoice in full, by the due date and time), Posted Credit Cover will need to 	be accessible in a timely manner such that the Market Operator may meet all relevant payment obligations in respect of the SEM. 

	Each Participant must maintain its Credit Cover with a Credit Cover Provider who meets the Bank Eligibility Requirements.

	The Market Operator shall perform periodic reviews of Credit Cover Providers on its published list to confirm that they continue to 	meet the Bank Eligibility Requirements. The Market Operator shall update the published list as necessary. 



2.10	CREDIT COVER PROVIDERS

2.10.1	New Participants: Letter of Credit from New Credit Cover Provider

Where the Letter of Credit is from a new Credit Cover Provider (i.e. is not on the list on the Market Operator Website of Banks which meet the Bank Eligibility Requirements), the relevant Participant shall supply proof to the Market Operator that the Bank acting as the Credit Cover Provider meets the Bank Eligibility Requirements.  The Participant shall ensure that the Letter of Credit is accepted by 105 Working Days prior to the Effective Date of the new Participant in the SEM.

2.10.2	New Participants: Letter of Credit from Existing Credit Cover Provider

In the event that a Participant provides a Letter of Credit from a Credit Cover Provider that is included in the list on the Market Operator Website, the relevant Participant shall supply proof to the Market Operator that the Bank acting as the Credit Cover Provider meets the Bank Eligibility Requirements upon request from the Market Operator (which shall be optional for the Market Operator).  The Letter of Credit must be accepted by 105 Working Days prior to the Effective Date for the Participant in the SEM.





[bookmark: _Toc356217809]	3.Procedure Definition
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	3.1.1 Overview

	Required Credit Cover is calculated as set out in the Code and shall be compared with the Posted Credit Cover each Working 	Day.  The Market Operator shall publish a Required Credit Cover report to each Participant each Working Day.  As a result of the 	Credit Cover assessment, various warnings may be generated, or adjustments to Required Credit Cover made.

· If the Required Credit Cover is greater than the Posted Credit Cover:

· The Market Operator shall, where possible, cancel Settlement Reallocation Agreements such that the resulting Required Credit Cover is less than or equal to the Posted Credit Cover.  Such cancellation shall be undertaken by the Market Operator prior to the issuance of the Required Credit Cover report on each Working Day.

· Where such Settlement Reallocation Agreements cannot be cancelled such that the resulting Required Credit Cover is less than or equal to the Posted Credit Cover, the Market Operator shall issue a Credit Cover Increase Notice to the affected Participant as part of the Required Credit Cover report.  The Market Operator shall also notify the Participant of the issuance, by telephone and/or email, by 17:00 on the day that the relevant Required Credit Cover report is issued.  The issue of a Credit Cover Increase Notice (as part of the Required Credit Cover report) shall require the Participant to provide a valid response as defined below.

· If a valid response to a Credit Cover Increase Notice is not received by 17:00 hours on the day that is two Working Days after issue of the Credit Cover Increase Notice, a Participant shall be in breach of its obligations and a Default Notice and a Suspension Order shall be issued by the Market Operator. A valid response to a Credit Cover Increase Notice shall be one of the following:

· Taking steps to increase its Posted Credit Cover; 

· Paying an outstanding Invoice early; or

· Entering into an appropriate Settlement Reallocation Agreement for which the Participant is a Credited Participant.

· If the Participant later re-establishes appropriate Credit Cover and puts in place any applicable Account Security Requirements (including, without limitation, the Deed of Charge and Account Security and/or any other Account Security Requirement) and the Suspension Order was issued in respect of insufficient Credit Cover, the Market Operator shall withdraw the Suspension Order.

· Otherwise, if the ratio of Required Credit Cover to Posted Credit Cover is greater than the Warning Limit:

· The Market Operator shall include a Warning Notice in the Required Credit Cover report issued to the affected Participant.  If a Warning Notice is issued, a Participant may elect to post more Credit Cover, but is not obliged to do so.

[bookmark: _Toc356217815]Appendix 1 - Definitions and Abbreviations

[bookmark: _Toc356217816]	Definitions

		Account Security Requirements

		As defined in the Code



		Actual Exposure

		As defined in the Code



		Adjusted Participant

		As defined in the Code



		Agreed Procedure

		As defined in the Code



		Analysis Percentile Parameter

		As defined in the Code



		Bank Eligibility Requirements

		As defined in the Code



		Billing Period

		As defined in the Code



		Billing Period 1

		The first Billing Period to which a Settlement Risk Period applies



		Billing Period 2

		The second Billing Period to which a Settlement Risk Period applies



		Billing Period 3

		The third Billing Period to which a Settlement Risk Period applies



		Capacity Charge

		As defined in the Code



		Capacity Payment

		As defined in the Code



		Capacity Period

		As defined in the Code



		Code

		As defined in the Code



		Credit Assessment Price

		As defined in the Code



		Credit Call

		As defined in the Code



		Credit Cover

		As defined in the Code



		Credit Cover Adjustment Trigger

		As defined in the Code



		Credit Cover Increase Notice

		As defined in the Code



		Credit Cover Provider

		As defined in the Code



		Credit Risk

		The potential amount of payment default by a Participant on their financial obligations in the SEM 



		Currency

		As defined in the Code



		Default Notice

		As defined in the Code



		Deed of Charge and Account Security

		As defined in the Code



		Deregistration

		As defined in the Code



		Effective Date

		As defined in the Code



		Estimated Capacity Price

		As defined in the Code



		Estimated Energy Price

		As defined in the Code



		Euro

		As defined in the Code



		Excess Cash Collateral

		means cash in a Market Participant’s SEM Collateral Reserve Account that is in excess of its Required Credit Cover



		Ex-Post Indicative Settlement Statement

		As defined in the Code



		Gate Window Closure

		As defined in the Code



		Generation Participant

		As defined in the Code



		Generator

		As defined in the Code



		Historical Assessment Period

		As defined in the Code



		Imperfections Price

		As defined in the Code



		Initial Settlement Statement

		As defined in the Code



		Interconnector Unit

		As defined in the Code



		Interconnector Unit Capacity Offered Exposure

		As defined in the Code



		Interconnector Unit Energy Offered Exposure

		As defined in the Code



		Interconnector Unit Traded Exposure

		As defined in the Code



		Interest

		As defined in the Code



		Invoice

		As defined in the Code



		Invoice Day

		The day that an Invoice and or Self Billing Invoice is prepared and sent to Participants. 



		Letter of Credit

		As defined in the Code



		Market Operator

		As defined in the Code



		Market Operator Charge

		As defined in the Code



		Meter Data

		As defined in the Code



		Meter Data Provider

		As defined in the Code



		Minimum Collateral Level

		The minimum level of Posted Collateral which is €50,000 or £35,000



		MSP Software

		As defined in the Code



		New Participant

		As defined in the Code



		Notice of Assignment and Acknowledgment

		As defined in the Code



		Participant

		As defined in the Code



		Party

		As defined in the Code



		Payment Due Date

		As defined in the Code



		Posted Credit Cover

		As defined in the Code



		Pounds Sterling

		As defined in the Code



		Regulatory Authorities

		As defined in the Code



		Required Collateral

		Total Collateral posting required by the MO to cover a Participant’s exposures.



		Required Credit Cover

		As defined in the Code



		Resettlement

		As defined in the Code



		Re-Settlement Exposure

		The potential exposure from Resettlement for a Participant



		Retail Market Operator

		As defined in Agreed Procedure 1 "Participant and Unit Registration and Deregistration"



		Secured Credit

		See Credit Cover



		SEM Collateral Reserve Account

		As defined in the Code



		Settlement

		As defined in the Code



		Settlement Period

		As defined in the Code



		Settlement Reallocation

		As defined in the Code



		Settlement Reallocation Agreement

		As defined in the Code



		Settlement Reallocation Amount

		As defined in Agreed Procedure 10 “Settlement Reallocation”



		Settlement Risk Period

		As defined in the Code



		Shortfall

		As defined in the Code



		Single Electricity Market

		As defined in the Code



		Standing Request

		means an instruction from a Market Participant to the Market Operator to drawdown Excess Cash Collateral to pay all qualifying Invoices amounts until such time as the Participant withdraws the instruction.



		Supplier of Last Resort

		As defined in the Code



		Supplier Suspension Delay Period

		As defined in the Code



		Supplier Unit

		As defined in the Code



		Suspension

		As defined in the Code



		Suspension Order

		As defined in the Code



		SWIFT

		The global communication network which facilitates secure international exchange of payment instructions.



		Termination

		As defined in the Code



		Termination Order

		As defined in the Code



		Time-to-Remedy

		Grace period granted to a Participant to remedy a non-payment of financial obligations to the market before Suspension Orders come into affect.



		Trading Charges

		As defined in the Code



		Trading Day

		As defined in the Code



		Trading Payments

		As defined in the Code



		Trading Period

		As defined in the Code



		Type 1 Channel

		As defined in the Code



		Undefined Exposure Period

		As defined in the Code



		Undefined Potential Exposure

		As defined in the Code



		Unit

		As defined in the Code



		Unit Registration

		As defined in the Code



		Unsecured Credit

		Credit extended to a Participant on the basis of its deemed financial standing, without the requirement to post security (i.e. Collateral).



		Variable Market Operator Price

		As defined in the Code



		VAT

		As defined in the Code



		Warning Limit

		As defined in the Code



		Warning Notice

		As defined in the Code



		Working Day

		As defined in the Code







	

[bookmark: _Toc356218102]Agreed ProcEdure 17: banking and participant payments

	2.	DESCRIPTIVE OVERVIEW

[bookmark: _Toc356218109]	COLLATERAL RESERVE ACCOUNTS

	2.3.4	Collateral Reserve Accounts

	These accounts will be set up where a Participant decides to post some or all of its Required Credit Cover in the form of cash 	collateral.  If a Participant elects to provide a cash deposit as part of its Credit Cover, then it shall fully comply with the 	requirements in relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 and in paragraphs 6.160-	6.162 of the Code (including, without limitation, the Deed of Charge and Account Security and/or any other Account Security 	Requirement).

	The accounts will be held in the sole name of the MO and will be held on trust as further described in the Code.  The SEM Bank, 	the Participant and the MO will sign a form of Bank Mandate which shall irrevocably instruct the SEM Bank to make payment 	against the sole instruction of the MO.  In the event of a Shortfall, the MO may drawdown funds from these accounts to meet such 	Shortfall as further described in the Code. 

	2.7 Collateral Reserve Accounts 

	Under the Code, if a Participant chooses to hold their Required Credit Cover in the form of cash then they will need to open a 	Collateral Reserve Account, which will be held in the sole name of the MO, with the SEM Bank.  The Collateral Reserve Account 	will be held on trust in accordance with the Code.  

	If a Participant elects to provide a cash deposit as part of its Credit Cover, then it shall fully comply with the requirements in 	relation to the provision of cash collateral as set out in paragraphs 6.19, 6.20 and 6.21 and in paragraphs 6.160-6.162 of the 	Code including, without limitation, the Deed of Charge and Account Security and/or any other Account Security Requirement).

	The Participants may also have all or part of their Required Credit Cover in the form of a LOC.  If this is the case, then the LOC 	must be held with a bank whereby the MO can make a Credit Call.

	The Collateral Reserve Account may be set up at registration, in which case the Participant shall complete the required Collateral 	Reserve Account bank account mandate as part of the registration package, or following registration, in which case a mandate 	shall be completed subsequent to registration.

	The form shall be held on the Market Operator Website and shall be downloaded by the Participant, completed and signed before 	being sent to the Market Operator.  

	The Market Operator shall check that the Participant has completed the form correctly.  

	If the Participant has not completed the form correctly the MO shall return it to the Participant who will need to re-submit the form.

	If the form is complete, the MO shall countersign it and then send the form to the appropriate SEM bank for that Participant’s 	Currency Zone.  

	The SEM bank shall set up the account and inform the Market Operator and the Participant.



[bookmark: _Toc356218111]Appendix

	Definitions

		Term

		Definition



		Account Security Requirements

		As defined in the Code



		Bank Automated Clearing System, or BACS

		As defined in the Code



		Clearing House Automated Payments System, or CHAPS

		As defined in the Code



		Clearing Account and Collateral Reserve Account

		mean respectively the SEM Capacity Clearing Account and Trading Clearing Accounts, and the SEM Collateral Reserve Accounts as defined in the Code.



		Deed of Charge and Account Security

		As defined in the Code



		Electronic Funds Transfer, or EFT

		As defined in the Code



		Letter of Credit

		means an unconditional and irrevocable standby letter of credit as more particularly described in the Code.



		Market Operator Website

		As defined in Agreed Procedure 1 "Participant and Unit Registration and Deregistration"



		Notice of Assignment and Acknowledgment

		As defined in the Code



		Short Name

		A unique identifier that identifies a Participant, provided by the Market Operator’s Isolated Market System following the registration of that Participant







[bookmark: _Toc159867245][bookmark: _Toc166060023][bookmark: _Toc330561000]Glossary

[bookmark: _Toc330561001]Definitions

Accession Process		means the process set out at paragraphs 2.13 to 2.19









		Account Security Requirements		means , in relation to any SEM Collateral Reserve Account:

	(i) any requirement in relation to the execution and registration of the Deed of Charge and Account Security pursuant to the terms and conditions of the Code  (including, without limitation, as detailed in paragraphs 6.20 and 6.21);

	(ii) any  requirement in relation to the Notice of Assignment and Acknowledgment pursuant to the terms and conditions of the Code  (including, without limitation, as detailed in paragraphs 6.20 and 6.21) and to the provisions of Clause 2.3 of the Deed of Charge and Account Security;

	(iii) any obligation and/or requirement for the Participant to provide any other information or to enter into any document and/or to do any such things as the Market Operator may require in order to perfect the security granted under the Deed of Charge and Account Security and to register the same within the prescribed statutory time limit.





		[bookmark: OLE_LINK2]Active Interconnector Unit Capacity Holding	means for each Interconnector Unit, the Active Interconnector Unit Import Capacity Holding 		and the Active Interconnector Unit Export Capacity Holding for each Trading Period during the 		Optimisation Time Horizon, with values in aggregate for import being consistent with the 			Maximum Import Available Transfer Capacity for import and with values in aggregate for export 		being consistent with the Maximum Export Available Transfer Capacity for export.

  Debited Participant 			means the Participant who has money transferred from it to the Credited Participant as part 	Settlement Reallocation Agreement.



		Deed of Charge and Account Security 	means the deed of charge and account security to be entered into between a Participant and the Market Operator in relation to SEM Collateral Reserve Account(s) in accordance with the terms and conditions of the Code in the form set out in Appendix 4 of Agreed Procedure 1 "Participant and Unit Registration and Deregistration"



		Default 	means any material breach by a Party of the Code or the Framework Agreement.

Notice of Effective Date		means a Notice issued from the Market Operator to a Party (or Applicant) specifying the Effective Date for each relevant Unit in accordance with Agreed Procedure 1 “Participant and Unit Registration and Deregistration”



		Notice of Assignment and Acknowledgment	means (i) the notice of charge and assignment to be provided by a Participant to the SEM 							Bank in the form set out in Schedule 2 , Part 1 (Notice of charge and assignment to Account 							Bank) of the Deed of Charge and Account Security; and (ii) the acknowledgment of receipt of 							such notice of assignment to be obtained  from the SEM Bank in the form set out in Schedule 2 							, Part 2 (Acknowledgment from Account Bank) of the Deed of Charge and Account Security;

	 in both cases pursuant to Clause 2.3 (Notices) of the Deed of Charge and Account Security.



		Offer Data						means Commercial Offer Data and/or Technical Offer Data as appropriate.



		Modification Proposal Justification

(Clearly state the reason for the Modification)	



		Modifications to the Code required to regulate the position regarding security over Collateral Reserve Accounts and to give effect to the decision of the TSC Modifications Committee at Meeting 50 and reiterated again at Meeting 54:



“Committee consensus was that Option 2 Stricter enforcement and additional security around existing and future registration of charges, inclusive of a reference in the Code to registrable security in relation to Participant Collateral Reserve Accounts and involving provision for suspension to apply where a Participant fails to sign a Deed of Charge be pursued.”



The Code contains embedded charge provisions which attempt to create a charge over the Participant's interest in the Collateral Reserve Account. However, it was recognised that the charge provisions embedded in the Code were not effective and SEMO attempted to introduce a ‘stand alone’ charge document to be executed by the Participants.  Because the Code was not clear on the obligation to execute the charge, SEMO has encountered difficulty getting the charge documents fully executed and registered.  It was then decided that a more robust stand alone charge would be put in place (see new form of Deed of Charge and Account Security as set out in Appendix 4 to Agreed Procedure 1). The form of Deed of Charge and Account Security is governed by English law but includes enforcement provisions and charging language for all three main jurisdictions in which the Participants in the market operate (i.e. the Republic of Ireland, Northern Ireland and England and Wales). The form of Notice of Assignment and the Acknowledgment (attached as Schedule 2 to the Deed of Charge and Account Security) has been agreed with Danske Bank.

 

The proposed amendments to the Code seek to achieve the following: (i) to create  a clear obligation on the Participant to grant a fixed charge over the Collateral Reserve Accounts in favour of SEMO by entering into the Deed of Charge and Account on the date on which the cash collateral is paid into the Collateral Reserve Account (ii) to create a clear obligation  on the Participant to provide SEMO with the original executed Deed of Charge and Account Security  within a specified time limit (5 working days from the date on which the cash collateral is paid into the Collateral Reserve Account) in order  to enable SEMO to register the Deed of Charge and Account Security  within the prescribed time limit; (iii) to create a clear obligation  on the Participant to provide SEMO with the original executed Notice of Assignment  to enable SEMO to give notice of the assignment of the Collateral Reserve Account to the SEM Bank and procure an acknowledgment of receipt of such Notice from the SEM Bank; and (iv) to introduce  a specific sanction of default and suspension as a consequence of failure by the Participant to comply with the new Account Security Requirements  under the Code (which include the execution and registration requirements  in relation to  the Deed of Charge).

 

The proposed modifications ensure that SEMO remains in control of the process of registration of the Deed of Charge and Account Security and introduce a clear sanction (default and suspension) for failure of the Participant to comply with the new security requirements in relation to the Collateral Reserve Accounts under the Code.





		Code Objectives Furthered

(State the Code Objectives the Proposal furthers, see Section 1.3 of T&SC for Code Objectives)



		1.3.1 to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licences



		Implication of not implementing the Modification Proposal

(State the possible outcomes should the Modification Proposal not be implemented)



		There would be no effective way of ensuring that the SEMO charge over the Collateral Reserve Accounts is in place.



		Working Group

(State if Working Group considered necessary to develop proposal)

		Impacts

(Indicate the impacts on systems, resources, processes and/or procedures)





		Completed 13th March 2014

		The proposed modifications set out a procedure for putting in place a charge in favour of SEMO over the Collateral Reserve Accounts under the Trading and Settlement Code. There are no system impacts



		Please return this form to Secretariat by email to modifications@sem-o.com










Notes on completing Modification Proposal Form:



1. If a person submits a Modification Proposal on behalf of another person, that person who proposes the material of the change should be identified on the Modification Proposal Form as the Modification Proposal Originator.

1. Any person raising a Modification Proposal shall ensure that their proposal is clear and substantiated with the appropriate detail including the way in which it furthers the Code Objectives to enable it to be fully considered by the Modifications Committee.

1. Each Modification Proposal will include a draft text of the proposed Modification to the Code unless, if raising a Provisional Modification Proposal whereby legal drafting text is not imperative.

1. For the purposes of this Modification Proposal Form, the following terms shall have the following meanings:



Agreed Procedure(s):	means the detailed procedures to be followed by Parties in performing their obligations and functions under the Code as listed in Appendix D “List of Agreed Procedures”.

T&SC / Code:	means the Trading and Settlement Code for the Single Electricity Market

Modification Proposal:	means the proposal to modify the Code as set out in the attached form

Derivative Work:	means any text or work which incorporates or contains all or part of the Modification Proposal or any adaptation, abridgement, expansion or other modification of the Modification Proposal



The terms “Market Operator”, “Modifications Committee” and “Regulatory Authorities” shall have the meanings assigned to those terms in the Code.  



In consideration for the right to submit, and have the Modification Proposal assessed in accordance with the terms of Section 2 of the Code (and Agreed Procedure 12), which I have read and understand, I agree as follows:



1.	I hereby grant a worldwide, perpetual, royalty-free, non-exclusive licence:



0. to the Market Operator and the Regulatory Authorities to publish and/or distribute the Modification Proposal for free and unrestricted access;



0. to the Regulatory Authorities, the Modifications Committee and each member of the Modifications Committee to amend, adapt, combine, abridge, expand or otherwise modify the Modification Proposal at their sole discretion for the purpose of developing the Modification Proposal in accordance with the Code;



0. to the Market Operator and the Regulatory Authorities to incorporate the Modification Proposal into the Code;



1.4	to all Parties to the Code and the Regulatory Authorities to use, reproduce and distribute the Modification Proposal, whether as part of the Code or otherwise, for any purpose arising out of or in connection with the Code.



2.	The licences set out in clause 1 shall equally apply to any Derivative Works.



3.	I hereby waive in favour of the Parties to the Code and the Regulatory Authorities any and all moral rights I may have arising out of or in connection with the Modification Proposal or any Derivative Works.



4.	I hereby warrant that, except where expressly indicated otherwise, I am the owner of the copyright and any other intellectual property and proprietary rights in the Modification Proposal and, where not the owner, I have the requisite permissions to grant the rights set out in this form.



5.	I hereby acknowledge that the Modification Proposal may be rejected by the Modifications Committee and/or the Regulatory Authorities and that there is no guarantee that my Modification Proposal will be incorporated into the Code.
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