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	Explanation of Proposed Change



	It is proposed to remove the obligation to register a charge over the Collateral Reserve Accounts having regard to the existing wording of Section 6.20. 



	Legal Drafting Change
(Clearly show proposed code change using tracked changes, if proposer fails to identify changes, please indicate best estimate of potential changes)

	
                  6.21      Intentionally blank

	Modification Proposal Justification

(Clearly state the reason for the Modification)

	Having regard to the wording of sections 6.20 and 6.24 of the SEM Trading and Settlement Code (the “Code”), it is submitted that the Market Operator (the “MO”) has effective administrative control over the Collateral Reserve Accounts of Participants. 

Section 6.20
Section 6.20 provides that the MO shall have effective control of the Collateral Reserve Account and a charge is created upon the Participant depositing monies.

· Pursuant to section 6.20.1, the Collateral Reserve Account is to be in the name of the MO with reference to the Participant;

· Pursuant to 6.20.2, only the MO may instruct the SEM Bank to make payments and

· With regard to section 6.20.3, a charge is created by the Participant depositing monies into the Collateral Reserve Account. The charge is created in favour of the MO as agent and trustee for it and the SEM Creditors by way first fixed charge over cash. 


A charge is therefore created upon the Participant depositing monies into the Collateral Reserve Account.  The MO has full effective control over the account pursuant to section 6.20.  In the event of default, only the MO and not the Participant or any other creditor may instruct the SEM Bank to make payments to fulfil the Participant’s obligations under the Code.  

Section 6.24
Section 6.24 prohibits the Participant from entering into any arrangements charging, assigning or purporting to charge or assign any interest in the Collateral Reserve Account to another party, thus strengthening the administrative control of the MO over the relevant Collateral Reserve Account and reducing the requirement for a charge to be registered over same.  

The Elexon Model
Elexon (UK Market Operator) provides in the Balancing and Settlement Code the option to participants to submit a letter of credit or open a “Reserve Account”. Reserve Accounts are opened in the name of the BSC Clearer (i.e. Elexon Clear Limited) and shall be the absolute property of the BSC Clearer.

BSC Section N14 / 4.6  

Where a Trading Party provides Credit Cover by delivering cash (as contemplated by Section M) that Cash Cover shall be:

(a) credited to the Reserve Account (an account in the name of the BSC Clearer);

(b) the absolute property of the BSC Clearer (and the relevant Trading Party shall have no beneficial or other interest in the Cash Cover); and

(c) a limited recourse loan to the BSC Clearer which is repayable only in the circumstances set out in paragraph 4.6.3 and subject to the provisions of this Section N.

There is no equivalent requirement on Elexon to register a charge over the Reserve Account.

Obligation on MO to Register a Charge over Collateral Reserve Accounts
The obligation on Participants imposed by section 6.21 to facilitate the registration of charges over the Collateral Reserve Accounts has not been fulfilled by all Participants.  Accordingly, it has proven very difficult to register a charge over the relevant Collateral Reserve Account within the statutory time limit of 21 days from the date of creation of the charge.  This means that, in some circumstances, no charge over certain Participants’ Collateral Reserve Accounts exists and the MO has committed a breach of the Code.  

There is substantial administrative work involved on the part of the MO in seeking to register charges over Collateral Reserve Accounts of Participants in this jurisdiction and in the UK or Northern Ireland.  The Companies Registration Office in Dublin has received legal advice in respect of the documentation to be submitted in order to register a charge which means that they require extra documentation to that held by the MO.  Furthermore, there are a number of Participants in jurisdictions other than Ireland or the UK and seeking to register a charge in another European jurisdiction is likely to prove very challenging and disproportionate to the ends to be achieved, particularly having regard to the extent of control the MO has over these accounts in any event.  



	Code Objectives Furthered

(State the Code Objectives the Proposal furthers, see Section 1.3 of T&SC for Code Objectives)

	1.3.1 to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licences

	Implication of not implementing the Modification Proposal

(State the possible outcomes should the Modification Proposal not be implemented)

	Increased and disproportionate administrative burden in registering charges in jurisdictions other than Ireland, UK and Northern Ireland.  Reduction in risk of breach by MO. 
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(State if Working Group considered necessary to develop proposal)
	Impacts

(Indicate the impacts on systems, resources, processes and/or procedures)


	No 
	Legal department

	Please return this form to Secretariat by email to modifications@sem-o.com


Notes on completing Modification Proposal Form:
1. If a person submits a Modification Proposal on behalf of another person, that person who proposes the material of the change should be identified on the Modification Proposal Form as the Modification Proposal Originator.

2. Any person raising a Modification Proposal shall ensure that their proposal is clear and substantiated with the appropriate detail including the way in which it furthers the Code Objectives to enable it to be fully considered by the Modifications Committee.
3. Each Modification Proposal will include a draft text of the proposed Modification to the Code unless, if raising a Provisional Modification Proposal whereby legal drafting text is not imperative.
4. For the purposes of this Modification Proposal Form, the following terms shall have the following meanings:

Agreed Procedure(s):
means the detailed procedures to be followed by Parties in performing their obligations and functions under the Code as listed in Appendix D “List of Agreed Procedures”.

T&SC / Code:
means the Trading and Settlement Code for the Single Electricity Market

Modification Proposal:
means the proposal to modify the Code as set out in the attached form

Derivative Work:
means any text or work which incorporates or contains all or part of the Modification Proposal or any adaptation, abridgement, expansion or other modification of the Modification Proposal

The terms “Market Operator”, “Modifications Committee” and “Regulatory Authorities” shall have the meanings assigned to those terms in the Code.  

In consideration for the right to submit, and have the Modification Proposal assessed in accordance with the terms of Section 2 of the Code (and Agreed Procedure 12), which I have read and understand, I agree as follows:

1.
I hereby grant a worldwide, perpetual, royalty-free, non-exclusive licence:

1.1 to the Market Operator and the Regulatory Authorities to publish and/or distribute the Modification Proposal for free and unrestricted access;

1.2 to the Regulatory Authorities, the Modifications Committee and each member of the Modifications Committee to amend, adapt, combine, abridge, expand or otherwise modify the Modification Proposal at their sole discretion for the purpose of developing the Modification Proposal in accordance with the Code;

1.3 to the Market Operator and the Regulatory Authorities to incorporate the Modification Proposal into the Code;

1.4
to all Parties to the Code and the Regulatory Authorities to use, reproduce and distribute the Modification Proposal, whether as part of the Code or otherwise, for any purpose arising out of or in connection with the Code.

2.
The licences set out in clause 1 shall equally apply to any Derivative Works.

3.
I hereby waive in favour of the Parties to the Code and the Regulatory Authorities any and all moral rights I may have arising out of or in connection with the Modification Proposal or any Derivative Works.

4.
I hereby warrant that, except where expressly indicated otherwise, I am the owner of the copyright and any other intellectual property and proprietary rights in the Modification Proposal and, where not the owner, I have the requisite permissions to grant the rights set out in this form.

5.
I hereby acknowledge that the Modification Proposal may be rejected by the Modifications Committee and/or the Regulatory Authorities and that there is no guarantee that my Modification Proposal will be incorporated into the Code.
