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 Registration of Charges Modification Legal Review


1 Background
On 29th January 2012 the EirGrid Legal team raised a Modification Proposal to the Trading and Settlement Code (T&SC) for consideration by the Modifications Committee. The proposal was presented to the Modifications Committee at Meeting 47 on 12th February 2013. The Committee agreed that independent legal support is necessary in order to address some of the concerns associated with the proposal. 

The Modification proposes the removal of Section 6.21 of the Market Rules as set out below:
6.21
Where, at any time, a Participant (or Applicant, as applicable) wishes the Market Operator to establish a SEM Collateral Reserve Account on its behalf for the purposes of paragraph 6.19 and, where appropriate, having regard to the legal form, jurisdiction of incorporation or registration of the relevant Party and the location of the proposed SEM Collateral Reserve Account, to ensure the enforceability of the charge created under paragraph 6.20.3, the Participant (or Applicant, as applicable) shall complete and sign the particulars of charge in respect of such SEM Collateral Reserve Account and SEM Collateral Reserve Assets for registration of the charge with the relevant companies registry or other appropriate body in the appropriate jurisdiction or jurisdictions and the Participant shall do all such things and execute all such documents as necessary to facilitate such registrations (if any) within such timelines as may be specified by the Market Operator, having regard to any applicable time limit for the registration of such a charge. Without prejudice to the foregoing, the Market Operator shall, unless the relevant Participant otherwise does so, register the prescribed particulars with regard to the establishment of each SEM Collateral Reserve Account pursuant to Article 402 Companies (Northern Ireland) Order 1986 and/or section 395 of the Companies Act 1985 (United Kingdom) and/or section 99 of the Companies Act 1963 (Ireland), as appropriate, and/or at such other registry or registries as may be appropriate.
The intention of the proposal is to remove the obligation to register a charge over the Collateral Reserve Accounts. The EirGrid legal team believe that the wording of Section 6.20 and 6.24 of the T&SC is sufficient to ensure that the Market Operator has effective administrative control over the Collateral Reserve Accounts of Participants. 
The obligation on Participants imposed by section 6.21 to facilitate the registration of charges over the Collateral Reserve Accounts has not been fulfilled by all Participants.  Accordingly, it has proven very difficult to register a charge over the relevant Collateral Reserve Account within the statutory time limit of 21 days from the date of creation of the charge.  This means that, in some circumstances, no charge over certain Participants’ Collateral Reserve Accounts exists and the MO has committed a breach of the Code.  

There is substantial administrative work involved on the part of the MO in seeking to register charges over Collateral Reserve Accounts of Participants in this jurisdiction and in the UK or Northern Ireland.  Furthermore, there are a number of Participants in jurisdictions other than Ireland or the UK and seeking to register a charge in another European jurisdiction is likely to prove very challenging and disproportionate to the ends to be achieved, particularly regarding the extent of control the MO has over these accounts in any event.  

This document details the Terms of Reference for the legal review of the Registration of Charges (Mod_02_12) Modification Proposal.
See appendix 1 of this report for full detail of the Modification Proposal.
2 Objectives
The objectives of the legal review of the Registration of Charges (Mod_02_12) Modification Proposal are to:

a. Address the following questions with regard to the proposed change: 
· How secure are the funds to the market?

· If Section 6.21 is removed, are the remaining provisions in Section 6 adequate?
· If Section 6.21 is removed, is section 6.20.3 redundant? 
· If not, what should be included?
b. Analyse the risks if any of non-registration, in particular, but without limitation in the event of a collateralised participant going into liquidation, examinership, receivership, etc. 

c. To provide a response detailing the outcome of the legal review and responses to issues raised.

The aim of the objectives above are to enable a vote/recommendation on the Registration of Charges Modification Proposal at a Meeting 48 of the Modifications Committee on 11 April 2013.

3 Scope

The legal review of the Registration of Charges Modification Proposal will:

a. Review in the context of Ireland and England, Wales and Northern Ireland and provide an opinion to the Modifications Committee on the legal effect and robustness of the removal of section 6.21 of the T&SC (including but not limited to reference to section 99 of the Companies Acts 1963 to 2012 and to Part 25 of the Companies Act 2006 (UK)).

b. Address the questions listed below with regard to the Modification Proposal Mod_02_13 (Appendix 1). 
i. How secure are the funds to the market?

ii. If Section 6.21 is removed, are the remaining provisions in Section 6 adequate?
iii. If Section 6.21 is removed, is section 6.20.3 redundant? 
iv. If not, what should be included?
c. Such opinion should detail any issues identified and provide a suggested resolution. The opinion should be provided in the form of a report to the Modifications Committee Secretariat.
4 Deliverables and Timescales
	Due Date
	Task
	Responsibility

	07 Mar 2013
	Provide Terms of Reference for review of Registration of Charges Modification Proposal
	Modifications Committee Secretariat

	22 Mar 2013
	Complete legal review and provide review report
	Legal Review

	05 Apr 2012
	Provide questions and clarifications required to Modifications Committee Secretariat
	Legal Review

	11 Apr 2013
	Provide legal review final report to Modifications Committee at Meeting 48
	Modifications Committee Secretariat


5 Appendix 1 Modification Proposal
	MODIFICATION PROPOSAL FORM


	Proposer
	Date of receipt
	Type of Proposal
	Modification Proposal ID

	EirGrid
	29 January 2013
	Standard 
	Mod_02_13

	Contact Details for Modification Proposal Originator

	Name
	Telephone number
	Email address

	Eoin Langford
	01-2370206
	Eoin.langford@eirgrid.com

	Modification Proposal Title

	Registration of Charges 

	Documents affected

(delete as appropriate)
	Section(s) Affected
	Version number of T&SC or AP used in Drafting

	T&SC
	6.21
	Version 12

	Explanation of Proposed Change

	It is proposed to remove the obligation to register a charge over the Collateral Reserve Accounts having regard to the existing wording of Section 6.20. 

	Legal Drafting Change
(Clearly show proposed code change using tracked changes, if proposer fails to identify changes, please indicate best estimate of potential changes)

	                  
                  6.21      Intentionally blank

	Modification Proposal Justification

(Clearly state the reason for the Modification)

	Having regard to the wording of sections 6.20 and 6.24 of the SEM Trading and Settlement Code (the “Code”), it is submitted that the Market Operator (the “MO”) has effective administrative control over the Collateral Reserve Accounts of Participants. 

Section 6.20
Section 6.20 provides that the MO shall have effective control of the Collateral Reserve Account and a charge is created upon the Participant depositing monies.

· Pursuant to section 6.20.1, the Collateral Reserve Account is to be in the name of the MO with reference to the Participant;

· Pursuant to 6.20.2, only the MO may instruct the SEM Bank to make payments and

· With regard to section 6.20.3, a charge is created by the Participant depositing monies into the Collateral Reserve Account. The charge is created in favour of the MO as agent and trustee for it and the SEM Creditors by way first fixed charge over cash. 


A charge is therefore created upon the Participant depositing monies into the Collateral Reserve Account.  The MO has full effective control over the account pursuant to section 6.20.  In the event of default, only the MO and not the Participant or any other creditor may instruct the SEM Bank to make payments to fulfil the Participant’s obligations under the Code.  

Section 6.24
Section 6.24 prohibits the Participant from entering into any arrangements charging, assigning or purporting to charge or assign any interest in the Collateral Reserve Account to another party, thus strengthening the administrative control of the MO over the relevant Collateral Reserve Account and reducing the requirement for a charge to be registered over same.  

The Elexon Model
Elexon (UK Market Operator) provides in the Balancing and Settlement Code the option to participants to submit a letter of credit or open a “Reserve Account”. Reserve Accounts are opened in the name of the BSC Clearer (i.e. Elexon Clear Limited) and shall be the absolute property of the BSC Clearer.

BSC Section N14 / 4.6  

Where a Trading Party provides Credit Cover by delivering cash (as contemplated by Section M) that Cash Cover shall be:

(a) credited to the Reserve Account (an account in the name of the BSC Clearer);

(b) the absolute property of the BSC Clearer (and the relevant Trading Party shall have no beneficial or other interest in the Cash Cover); and

(c) a limited recourse loan to the BSC Clearer which is repayable only in the circumstances set out in paragraph 4.6.3 and subject to the provisions of this Section N.

There is no equivalent requirement on Elexon to register a charge over the Reserve Account.

Obligation on MO to Register a Charge over Collateral Reserve Accounts
The obligation on Participants imposed by section 6.21 to facilitate the registration of charges over the Collateral Reserve Accounts has not been fulfilled by all Participants.  Accordingly, it has proven very difficult to register a charge over the relevant Collateral Reserve Account within the statutory time limit of 21 days from the date of creation of the charge.  This means that, in some circumstances, no charge over certain Participants’ Collateral Reserve Accounts exists and the MO has committed a breach of the Code.  

There is substantial administrative work involved on the part of the MO in seeking to register charges over Collateral Reserve Accounts of Participants in this jurisdiction and in the UK or Northern Ireland.  The Companies Registration Office in Dublin has received legal advice in respect of the documentation to be submitted in order to register a charge which means that they require extra documentation to that held by the MO.  Furthermore, there are a number of Participants in jurisdictions other than Ireland or the UK and seeking to register a charge in another European jurisdiction is likely to prove very challenging and disproportionate to the ends to be achieved, particularly having regard to the extent of control the MO has over these accounts in any event.  



	Code Objectives Furthered

(State the Code Objectives the Proposal furthers, see Section 1.3 of T&SC for Code Objectives)

	1.3.1 to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licences

	Implication of not implementing the Modification Proposal

(State the possible outcomes should the Modification Proposal not be implemented)

	Increased and disproportionate administrative burden in registering charges in jurisdictions other than Ireland, UK and Northern Ireland.  Reduction in risk of breach by MO. 

	Working Group

(State if Working Group considered necessary to develop proposal)
	Impacts

(Indicate the impacts on systems, resources, processes and/or procedures)


	No 
	Legal department

	Please return this form to Secretariat by email to modifications@sem-o.com
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