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1 Summary

MO Member presented slides providing the background and development of the proposal advising that at Modifications Meeting 53, Committee members requested that a Working Group be held to address comments submitted by Participants on the alternative version of the proposal.
Chair provided overview of the ToR and drew attention to its objectives and scope. 
Viridian and Pinsent Masons (PM) presented at the Working Group.

Actions:
· Participants to review Pinsent Mason’s WG presentation and Viridian’s WG presentation and revert to Secretariat with feedback and comments on the slides as soon as possible, and no later than Tuesday 25th March
· Pinsent Masons to review  Viridian’s WG presentation and  submit  comments  to Secretariat for circulation, no later than Tuesday 25th March
recommendation:
· The WG recommend that following review of the submissions of Participants and PM comments in relation to the presentations at the WG, the Modifications Committee ought to decide whether it is appropriate to direct PM to proceed with an updated Deed of Charge, or, whether the WG should convene again 
2 Background

Modification Proposal Mod_02_13 Registration of Charges was raised by EirGrid legal at Meeting 47 of the Modifications Committee on 12 February 2013. The proposal sought removal of the obligation to register a charge over the Collateral Reserve Accounts (CRAs) having regard to the existing wording of Section 6.20. The proposal was raised in order to address a number of unsecured accounts that exist as a result of administrative oversights and the failure of some Participants to comply with the obligations set out in section 6.21 of the T&SC. Difficulties were also encountered in registering charges in respect of non-U.K. and Ireland incorporated Participants. 

At Meeting 47 the Committee agreed to seek independent legal advice on behalf of the Modifications Committee on the repercussions and implications of the proposed amendment. Upon undertaking a legal review of the proposal, External Counsel advised that the provisions currently set out in Section 6.21 may not be enforceable, therefore the three options listed below were proposed:

1. Do nothing

2. Stricter enforcement and additional security around existing and 
future registration of charges
3. Move to a Title transfer model.
At Meeting 50, the Committee voted to pursue Option 2 (Amended Deed of Charge & stricter enforcement including provision for suspension in case of non-compliance).

The proposer submitted an alternative version of the proposal inclusive of legal drafting as advised by External Counsel to reflect the necessary changes to the Code to provide for the above (Mod_02_13_v2, published in advance of Meeting 52). Version 2 of the proposal was considered at Meeting 52 on December 6th where Participants sought extra time to review the legal drafting. Participants were given until January 6th to provide feedback and comment on Version 2 of the proposal. 
The proposal was again discussed at Meeting 53 where the Committee agreed that a Working Group should be scheduled to discuss the comments pertaining to the alternative version of the Modification Proposal. The comments were addressed by SEMO and External Counsel and were circulated to Participants on February 5th 2014. The proposal was again discussed at Meeting 53 on 6th February 2014, where the Committee agreed that a Working Group (WG) should be convened to further deliberate the outstanding Participant issues in relation to the proposal.
3 Presentations & Discussion

viridian presentation:Viridian Legal representative presented slides on the Viridian Legal opinion on Mod_02_13 Registration of Charges_v2, advising that Viridian believe the existing trust arrangements within the Code without a charge, is the best solution. Viridian legal representative advised that the fundamental question that the Modifications Committee should be endeavouring to answer is:
· How do we secure SEM Collateral Accounts in a way that:
· Protects interests of SEM Creditors, Participants and MO
· Is robustly enforceable
· Avoids unnecessary administration (cost)
· Is pragmatic and swift
Both the LOC and cash collateral accounts serve the same purpose- to minimise exposure for non payment- and are interchangeable under the TSC- collateral can be a combination of both and they should have minimal differences in operation. The primary purpose of collateral is to protect SEM Creditors against default, not the MO.

Viridian legal representative expressed concern that the alternative version of the proposal does not accomplish the requirements set out above:
· New Charge Creates Uncertainty 
· What governs the SEM CRA- trust or charge?
· More problematic given flaws:-
· Charge re orders priority of payments so that MO gets its costs and expenses first as opposed to TSC SEM Creditors for Shortfall/ Unsecure Bad Debt, Variable Market Operator Charge under TSC- it runs contrary to its intended purpose- providing support for payments to be made to SEM Creditors
· Why does the Trust treat the SEM Collateral Reserve Assets one way (i.e. cash and LOC) and then New Charge for cash another?
· Provides new powers and rights to MO not provided under TSC and not provided under LOC
· Introduces another jurisdiction into TSC.
· New Charge Creates more harm than good

· By creating these problems, rather than provide “protection” it is creating more uncertainty, making it less likely that it will be enforceable in the first place. 
· Charge is of little use if it is not actually enforceable
· Unnecessary given the trust protects all parties’ interests.
· Why was it there in the first place? Not an appendix like LOC, possible “mistake” 
· New Charge Creates Potential Discrimination Issues
· By treating Sterling Participants differently from Euro Participants

· By treating LOCs differently from cash

· New Charge does not resolve MO’s administration Burden
· The burden administration under the New Charge will rest with the MO

· Costs to Market introducing New Charge could be in the region of 460-640k
Viridian legal representative reiterated Viridian’s view that the existing trust arrangements without a charge, is the most appropriate solution.
Chair summarised that the fundamental question raised in Viridian’s presentation relates to whether there is a need for the charge and advised that it was necessary to address that issue prior to any further presentations or discussion. PM representative expressed agreement with the above, advising that it was the intention of PM to address this issue of a need for a charge in their presentation. 
pinsent masons presentation
PM representative thanked Participants and Working Group members for their feedback to date on the Modification Proposal. PM representative advised of the importance in drawing attention to the previous lack of focus on the trust provisions, with the majority of focus centred around the charge provisions exclusively. Further advised that it is hoped that PM’s trust analysis should adequately address Participant concerns regarding the trust provisions.
PM representative presented slides, (not previously circulated to the Working Group), explaining their analysis of the current trust arrangements; Analysis 1 and Analysis 2. 
· Analysis 1
Analysis 1 stipulates that a charge is required and it must be registered to avoid the security interest being void against an administrator or liquidator. The trust arrangements create a security interest over the interest of the beneficiaries (Participants) in the Collateral Reserve Accounts. PM representative advised that PM believe that Section 6.21 is not fit for purpose.

PM legal representative expressed the view that the language used to describe the trust arrangements in Sections 6.30-6.38 is misleading, in that the existing provisions do not create an ordinary trust as such; they create a constructive trust as there is no clearly identifiable trust fund prior to the occurrence of certain events which are set out in s.6.32. 

PM legal representative drew attention to the type of security interest created, further advising that it is a floating as opposed to a fixed charge, as Participants retain a certain level of control over the CRAs. PM legal representative referenced Case Law National Westminster Bank plc v Spectrum Plus Limited and others [2005], where House of Lords held that determining whether a charge over book debts takes effect as a floating rather than fixed charge, will mainly depend on the degree of control that the chargor has in respect of the secured assets. PM legal representative clarified that the fundamental issue that requires consideration is whether the charge created by the security interest arising from the trust provisions under the Code is floating or fixed in nature, reiterating the PM view that upon analysis of the relevant case law, it is a prudent assessment to characterise that security interest in the CRAs, as floating in nature.  Taking the above into account, the financial regulations were analysed by PM who came to the conclusion that the charge must be registered in order to not be considered void against a liquidator or administrator. 
Chair sought clarification as to what type of control was referred to in the above case.

PM legal representative clarified that in that specific case, the chargor had no control over the assets of the book debts. PM representative advised that similarly the CRAs are held in the sole name of the MO, however the MO does not have sole title, therefore the MO has a hybrid role as Participants have a right to deal with monies in the Collateral Reserve Accounts, provided that certain conditions are satisfied (6.35).
PM legal representative reiterated that it is prudent to register any charge. PM legal representative advised that if it was agreeable for a new draft charge to be prepared, it would reflect the trust arrangements within the T&SC.
PM legal representative referenced Viridian’s view that the existing arrangements are sufficient to stand in the event of insolvency. PM legal representative advised that this view is not supported by Case Law and it is not sufficiently robust. 
PM legal representative concluded the presentation advising that a charge created by the trust arrangements under the Code, must be registered to avoid the security interest being void against an administrator or liquidator. Further stipulated that a new supplemental and standalone charge document reflecting the security interests created by the trust arrangements is required for registration purposes.
· Analysis 2
PM representative presented Analysis 2 in respect of the trust arrangements advising that the Contractual arrangement in S.6.30-6.38 of the Code results in an AGENCY RELATIONSHIP:
· MO is the agent of the Participants 
· clear contractual agreement between the parties empower MO to administer the Accounts, make deductions, etc
· Contractual matrix constitutes an arrangement under which the MO can enforce its right
PM representative expressed the view that the Contractual arrangements will not be sufficiently robust in the event of a Participant liquidation/administration. PM representative drew reference to Power of Attorney Sowman v D Samuel Trust Limited [1978]:
· given by a Participant in favour of the MO in respect of its interest in the Collateral Reserve Accounts
· gives the MO the right to fully deal with and administer the CRAs as the attorney of the Participants in accordance with the trust arrangements under the Code
· In the circumstances such attorneyship by way of security would be irrevocable on the appointment of an administrator or liquidator
PM representative concluded the presentation advising that while Analysis 2 is a possible solution, Analysis 1 is the most ‘true’ interpretation of the Code provisions; it provides certainty to the MO and to Participants and it is the safest approach
working group discussion
Chair reiterated Viridian’s comment in relation to whether the Deed of Charge that was drafted and submitted in the alternative version of the proposal was in excess of what was strictly necessary in order for charges to be enforceable and queried as to what would be included within the new draft. Chair posed a second question in relation to the suspension element that the RAs had raised previously and whether it would be necessary and/or appropriate to suspend Participants for what is essentially an administrative issue. Chair put forward a suggestion that perhaps it would be more prudent for the credit cover to not apply in such an instance. 
In relation to the first question, PM representative advised that the new Deed of Charge would not contain anything that would contradict the Code or the trust arrangements; however the usual enforcement provisions would apply in order to effectively implement the charge. PM representative reiterated that during the initial draft of the Deed of Charge, the main focus was on the charge, whereby the trust provisions were not adequately taken into account. PM representative clarified that this would be addressed within the suggested new draft Deed of Charge, if agreed to by the WG Members and Committee. Further clarified that it would be an equitable charge over the beneficial interest of the Participants to recognise that the legal title is vested with the MO.  
In relation to the Chair’s second question, PM representative advised that it was previously agreed to have this sanction in order to ensure that Participants fulfil this obligation under the Code. MO Member advised that this was discussed at Meeting 50 when option 2 (stricter enforcement and an updated Deed of Charge) was agreed by the Committee. MO Member advised that there does need to be a mechanism to ensure what is implemented in the Code is enforced.  PM legal representative suggested possibility of a grace period before the suspension order would become effective. RAs clarified that a suspension order would always have a grace period as it is a regulatory decision.
PM legal representative reiterated that there must be an effective mechanism to ensure compliance with registering the charge. RA consultant queried as to how burdensome this additional step would be for new and smaller Generators requiring collateral. PM legal representative clarified that it ought not to be considered an “additional step”; moreover it is a consequential step logically stemming from the analysis and is already embedded within the Code. RA consultant expressed the view that if a Participant becomes insolvent and uses their cash credit cover, it is not an issue for the MO; it is an issue for the Participant as they will not be paid. PM legal representative drew attention to the fact that the MO has a role to fulfil under the Code. AES representative expressed agreement that in the case referenced above, the Participant would not be paid, further advising that this is why it is necessary to ensure that the MO has the relevant tools to be able to enforce the necessary security provisions. MO Member advised that it is in the Participants interest that CRAs are as secure as possible. MO Member further advised that this is what the proposal is endeavouring to accomplish. PM legal representative drew attention to the fact that what is required in practical terms by Participants, is purely signing a deed of charge and notice of assignment and issuing it back to the MO.
Bord Gáis representative drew attention to the 21 day limit for creation of a charge. PM legal representative advised that for a new Participant posting, ideally the charge should be created on the day that the collateral is posted to ensure there are no gaps in the security.  Further advised that for substituting the new charges for existing Participants, it will be necessary to ensure the 21 days are covered from the date of the document. AES legal representative queried as to the legal jurisdiction and whether it will remain under English Law. PM legal representative referenced Viridian’s presentation where it was correctly pointed out that there is an obligation in the Code that for Participants wishing to establish and maintain a CRA, it must be in the jurisdiction where the Unit is registered. MO Member drew attention to the fact that the SEM Bank has moved to Danske Bank in London following a re-tender and a Modification Proposal in relation to credit cover & the SEM Bank rating (Mod_16_11 Credit Worthiness Test for SEM Bank and Credit Cover Provider banks).

The proposal saw extension provisions implemented in the Code allowing for the SEM Bank to be any international bank that can operate in Ireland or the UK. MO Member advised that the point on the CRAs having to be in the jurisdiction was overlooked at the time of the above proposal and is something that could be addressed.
Viridian legal representative drew attention to the issue of protocol in the event of Participant insolvency. Viridian legal representative referenced PM’s view that the constructive trust is not legally robust in the event of insolvency. PM legal representative clarified that the constructive trust creates a security interest that is floating rather than fixed in nature, and therefore if not registered will be vulnerable. Or it can be analysed as a constructive trust which creates a contractual arrangement similar to an agency type relationship, in which case law dictates that the contractual arrangements will not survive insolvency.
Viridian legal representative queried as to why the charge is needed at all and what is the risk to the MO. PM legal representative clarified that it is not clear as to what constitutes the constructive trust and that there are several permutations, but fundamentally it is a deposit type arrangement to provide security whereby the MO can pay certain liabilities and retain the balance on trust for the Participants. Further advised that it is incumbent on all parties involved to eradicate any instance of doubt as to whether the charge would stand up in the event of insolvency.  
Viridian legal representative queried as to whether the trustee relationship will die in the event of an insolvency. PM legal representative confirmed that it does not, however from a liquidator’s perspective, there is money that is beneficially held in an account that the liquidator may not be able to gain access to. Viridian legal representative queried as to whether it would be possible that the intention to create a charge was entirely removed from the Code. PM legal representative advised that this section of the Code clearly intends to provide security for obligations under the Code. PM legal representative confirmed it was the PM view that the account could not be protected by means of a trust only. PM legal representative advised that the Courts stipulate if a security interest is being created, it ought to be registered. Viridian legal representative sought clarification in relation to whether the charge, as currently stands, is enforceable. PM representative advised that between the parties, the trust is enforceable however if a third party liquidator were to become involved, the trust would not be legally binding as it hasn’t been registered therefore it is would be considered by the liquidator as a security interest only. 
Viridian legal representative sought further clarification as to whether both the Trading Accounts and the Capacity Accounts through which large volumes of monies flow are also vulnerable according to PM’s analysis of the current trust arrangements. PM legal representative clarified that the fundamental difference is that security interest does not exist over the Clearing Accounts, whereas with the CRAs the required credit cover must be posted which is why it is imperative to address the insolvency issue.
Viridian legal representative drew attention to the relevant existing case law which supports PM’s analysis of the trust arrangements. PM legal representative clarified that the fundamental issue that required focus is whether the charge created by the security interest arising from the trust provisions under the Code is floating or fixed in nature, reiterating PM view that upon analysis of the relevant case law, it is a prudent assessment to characterise that security interest in the CRAs as floating in nature.  Taking the above into account, the financial regulations were analysed by PM who came to the conclusion that the charge must be registered in order not to be void against a liquidator or administrator. Viridian legal representative expressed agreement that if a charge was to be created it would be a floating charge as opposed to a fixed charge. PM legal representative advised that there have been no further recent cases to draw analysis from, in relation to the issues in question.
Chair sought agreement from the Working Group Members that the Code establishes a security interest that is floating in nature due to the level of Participant control elements that exist and that the charge created by the security interest must be registered in order for it to be enforceable. PM legal representative advised that Analysis 1 (registration of a new Deed of Charge) is the safest analysis of the existing issue, on the basis of current case law. Viridian legal representative was not agreeable that PM’s Analysis 1 is the preferred solution. 
AES representative queried as to the disadvantages for a company in not signing the charge. Viridian legal representative advised that one disadvantage as set out in Viridian’s presentation is whether what was previously proposed does not recognise the Trusts under which the SEM CRA operates, and cuts across them and the terms of TSC. PM legal representative expressed the view that this will be made obsolete by the new Deed of Charge which has been proposed by PM. Chair elucidated that neither the WG nor the Committee have had sight of the proposed new Deed of Charge. Viridian legal representative advised of a further disadvantage administration costs and expense. 
AES representative drew attention to the issue of jurisdiction and the possibility of potential FX exposure. PM legal representative suggested that if the WG Members can agree on the general principle of how to proceed, PM will provide a new Deed of Charge which will reflect the trust arrangements under the Code to Participants for review. Chair queried as to when the new draft deed of Charge would be available. Secretariat advised that it is important to note that the Working Group is a sub-function of the Modifications Committee; therefore it is necessary to advise the Committee of the WG recommendation and seek agreement on how best to progress with the proposal, prior to requesting that PM proceed to draft the need Deed of Charge.
Viridian legal representative suggested removal of the Deed of Charge and pursuing the Power of Attorney option. PM legal representative reiterated that the charge option is the safest choice for security of the market as there would be no ambiguity remaining over enforceability. PM legal representative further advised that Power of Attorney is a possible solution, however it does not provided the impermeable level of security over the CRAs, as afforded by Analysis 1.

Viridian legal representative expressed the view that prior to a new Deed of Charge being drafted by PM, it would be preferable to see an analysis of what the explicit function of the trust and whether it is vulnerable to insolvency i.e. is a Deed of Charge really necessary. PM legal representative advised that PM’s presentation explicated in detail why a Deed of Charge is necessary and how the trust is vulnerable to insolvency, however was agreeable to provide comments on Viridian’s presentation. 

Bord Gáis representative advised that the two options available to the WG are to take a review period to review the relevant presentations provided at the WG and submit feedback and comments, or to direct PM to draft a new Deed of Charge.

Power NI representative suggested that an update of the WG be given to the Modifications Committee at the next Meeting on 3rd April, seeking a decision from the Committee as to whether they are also agreeable to the drafting of a new Deed of Charge.

Chair summarised that following the submission of responses in relation to the PM and Viridian proposals, the Modifications Committee should decide whether a further Deed of Charge should be drafted, bearing in mind the cost implications for the Committee.  The Chair noted that as the draft had been inaccurately drafted in the first instance that it may be that the drafting of a charge should not result in further legal charges to the Mods Committee.

4 Actions & Conclusions

Actions· Participants to review Pinsent Mason’s WG presentation and Viridian’s WG presentation and revert to Secretariat with feedback and comments on the slides as soon as possible, and no later than Tuesday 25th March

· Pinsent Masons to review  Viridian’s WG presentation and  submit  comments  to Secretariat for circulation, no later than Tuesday 25th March
recommendation· The WG recommend that following review of the submissions of Participants and PM comments in relation to the presentations at the WG, the Modifications Committee ought to decide whether it is appropriate to direct PM to proceed with an updated Deed of Charge, or, whether the WG should convene again 
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