	MODIFICATION PROPOSAL FORM


	Proposal Submitted by:
	Date Proposal received by Secretariat:
	Type of Proposal

	Number:

	Airtricity
	15 July 2010
	Standard
	Mod_24_10

	Contact Details for Modification Proposal Originator


	Name:

Emeka Chukwureh

	Telephone number:

+353 1 655 6589
	e-mail address:

emeka.chukwureh@airtricity.com

	Modification Proposal Title:

Introducing loss of profits as a relevant damage within the Limitation of Liability Provisions

	Trading and Settlement Code and/or Agreed Procedure change? 

	T&SC

	Section(s) affected by Modification Proposal:


	2.317, 2.318

	Version Number of the Code/Agreed Procedure used in Modification drafting:   


	v.7.0

	Modification Proposal Description
(Clearly show proposed code change using tracked changes & include any necessary explanatory information) 

	2.317
No Party shall be liable to any other Party for loss arising from any breach of the Code or the Framework Agreement other than for loss resulting directly from such breach (but without prejudice to any other provision of the Code which excludes or limits liability in respect of any breach for loss directly resulting from such breach) and which was reasonably foreseeable as not unlikely to occur in the ordinary course of events from such breach in respect of:

1.
physical damage to the property of any other Party or its officers, employees, or agents; and/or

2.
the liability (in law) of any other such Party to any other person for loss in respect of physical damage to the property of such other person.; and/or

3.         loss of profits due from electricity offered or bid for trade in the Pool.

2.318
No Party shall in any circumstances be liable to any other Party in respect of any breach of the Code or the Framework Agreement for:

1.
loss of profits, loss of income, loss of contract, loss of anticipated savings, loss of investment return, loss of goodwill, loss of use, or loss of reputation; or


	Modification Proposal Justification
(Clearly state the reason for the Modification & how it furthers the Code Objectives) 

	The Code establishes the principle of liability for loss. It does this by providing for loss arising from physical damage to property.
Given the nature of the Pool, which is a financially settled market, it is inconceivable and highly unlikely that the nature of damage that can be done by one Party to another will be physical. The damages that are most likely to arise from breaches of the Code will tend to be financial in nature, specifically loss related to frustrated trade in electricity. (An example of this may arise if the Market Operator failed to include valid COD into the MSP software). However by providing for liability for loss arising from physical damage (2.317), and expressly limiting in all circumstances all financial loss (2.318), the Code fails to recognise and give effect to the reasonably foreseeable nature of loss that is likely to occur in the ordinary course of events from breaches to the Code. In this regard the T&SC is unreasonable in excluding a likely event while including an unlikely event.
The choice by this Modification Proposal of loss of profits as the only financial loss accounted for is based on balancing the rights of an injured Party to remedy and the substantiveness of that remedy. Equally it will facilitate the objectives of the Dispute Resolution Process (DRP) as outlined in s.2.286 of the T&SC, particularly that of being “simple, quick and inexpensive”.
Loss of profits can easily be determined as the volume of frustrated trade times the value of electricity at the relevant delivery point, less the actual value received from alternative trade(s) engaged in to mitigate the effects of the frustrated trade. (Within the principle of damages an obligation rests on the injured party to make efforts to mitigate their loss and this is a factor in any subsequent determination). The other forms of financial loss listed in s.2.318 are less easily determinable, are more prone to subjective valuations and/or are likely to be more expensive that loss of profits.


	Implication of not implementing the Modification

(Clearly state the possible outcomes should the Modification not be made , or how the Code Objectives would not be met)

	Were this Modification not made, the chances increase of a Party becoming frustrated in attempting to obtain a reasonable remedy for loss arising from an action or inaction of another Party resulting in a breach of the Code. Failing to receive timely remedy in accordance with the stated objective of the DRP to be “quick”, the injured Party may elect to escalate the process by referring the dispute to the Dispute Resolution Board, a situation that results in increased costs (additionally frustrating the “simple” and “inexpensive” objectives of the DRP). Such a situation will also pose significant risks to the second DRP objective of “preserv[ing] or enhanc[ing] the relationship between the Disputing Parties”.
Finally, the fallout described above acts against the overall Code objective to:

“1.3.3     to facilitate the participation of electricity undertakings engaged in the generation, supply or sale of electricity in the trading arrangements under the Single Electricity Market”.



	Please return this form to Secretariat by e-mail to modifications@sem-o.com


Notes on completing Modification Proposal Form:

1. If a person submits a Modification Proposal on behalf of another person, that person who proposes the material of the change should be identified on the Modification Proposal Form as the Modification Proposal Originator.

2. Any person raising a Modification Proposal shall ensure that their proposal is clear and substantiated with the appropriate detail including the way in which it furthers the Code Objectives to enable it to be fully considered by the Modifications Committee.
3. Each Modification Proposal will include a draft text of the proposed Modification to the Code.
4. For the purposes of this Modification Proposal Form, the following terms shall have the following meanings:

Code:
means the Trading and Settlement Code for the Single Electricity Market

Modification Proposal:
means the proposal to modify the Code as set out in the attached form

Derivative Work:
means any text or work which incorporates or contains all or part of the Modification Proposal or any adaptation, abridgement, expansion or other modification of the Modification Proposal

The terms “Market Operator”, “Modifications Committee” and “Regulatory Authorities” shall have the meanings assigned to those terms in the Code.  

In consideration for the right to submit, and have the Modification Proposal assessed in accordance with the terms of Section 2 of the Code (and Agreed Procedure 12), which I have read and understand, I agree as follows:

1.
I hereby grant a worldwide, perpetual, royalty-free, non-exclusive licence:

1.1 to the Market Operator and the Regulatory Authorities to publish and/or distribute the Modification Proposal for free and unrestricted access;

1.2 to the Regulatory Authorities, the Modifications Committee and each member of the Modifications Committee to amend, adapt, combine, abridge, expand or otherwise modify the Modification Proposal at their sole discretion for the purpose of developing the Modification Proposal in accordance with the Code;

1.3 to the Market Operator and the Regulatory Authorities to incorporate the Modification Proposal into the Code;

1.4
to all Parties to the Code and the Regulatory Authorities to use, reproduce and distribute the Modification Proposal, whether as part of the Code or otherwise, for any purpose arising out of or in connection with the Code.

2.
The licences set out in clause 1 shall equally apply to any Derivative Works.

3.
I hereby waive in favour of the Parties to the Code and the Regulatory Authorities any and all moral rights I may have arising out of or in connection with the Modification Proposal or any Derivative Works.

4.
I hereby warrant that, except where expressly indicated otherwise, I am the owner of the copyright and any other intellectual property and proprietary rights in the Modification Proposal and, where not the owner, I have the requisite permissions to grant the rights set out in this form.

5.
I hereby acknowledge that the Modification Proposal may be rejected by the Modifications Committee and/or the Regulatory Authorities and that there is no guarantee that my Modification Proposal will be incorporated into the Code.

