[image: image1.png]



T&SC Modifications Committee

Final Recommendation Report (FRR)
Mod_27_09
Change of Letter of Credit Template Wording for Payment of All Charges
Version 1.0
12 November 2009
1. Background
This modification was received by the Secretariat on 14 July 2009 and first presented by the SEMO Member at Meeting 23 of the Modifications Committee on 28 July 2009, where it was deferred pending further information on fees. The Committee voted on this modification at Meeting 24 on 28 September 2009.
2. Purpose of Proposed Modification
2a. Justification for Modification (from Original Modification Proposal Form)
The normal practice for fees on Letters of Credit in the SEM is to have Issuing Bank ( Market Participant’s Bank) charges be paid by the Applicant (Market Participant), and all Advising Bank (SEM bank) charges to be paid by SEMO. This practice is in keeping with the banking agreement between SEMO and the SEM bank.

However, the current version of the Letter of Credit template in Appendix A of the Code does not mirror the normal practice or banking agreement. The template instructs the Advising Bank (SEM bank) to claim charges from the Applicant (Market Participant). This has caused confusion for all parties involved since market start, and has led to occasions where Market Participants have been charged fees which have required reimbursement.

Please note the terms Advising and Issuing Bank are banking terms used only in the Letter of Credit template and are not used in the Code itself. Therefore have not been specifically defined in the Glossary of the Code.

In order to avoid future issues and to clarify the preferred procedure, this Modification Proposal looks to align the normal practice, banking agreement and Letter of Credit wording.

2b. Impact of not implementing a solution
If this modification is not approved confusion will continue and charges may continue to be levied incorrectly from time to time, which will in turn cause additional work for all Parties to correct.

3. Impact on Code Objectives
This proposals furthers Code objectives 1.3.2 and 1.3.5 in that it provides coordinated operation and administration of the SEM, and provides transparency of where charges lie.
4. Development Process
The SEMO Member introduced this modification at Meeting 23 in July 2009. This modification proposes to bring the wording of the Letter of Credit (LOC) into line with current banking arrangements. A Committee Member queried the principle of whether set-up charges should be socialized across the SEM or borne by the Participant using the LOC facility. The SEMO Member took an action to present an overview of fees associated with LOCs at the next meeting. Another Committee Member also queried if the implementation of the modification would mean that all Participants would have to get new LOCs which would incur fees.
The SEMO Member presented the Committee with an overview of current fees at Meeting 24 in September 2009. The costing showed that SEM charges amounted to €50 for each new or changed Letters of Credit, with the overall cost for the year totaling €1,450 for 29 renewals. In addition SEM is charged €50 for each draw down, of which there has been only one since Market Start. A comparison was also made with the considerably greater cost of making same day money transfers for payments, which is also socialised across the market.

In answer to the second query, SEMO recommended that the modification become effective for each Participant on the date of next renewal of their LOC.

On this basis the Committee accepted the costs presented as relatively inconsequential and voted on the modification at Meeting 24, resulting in a unanimous resolution to recommend the approval of the modification.
5. Assessment of Alternatives
No alternative considered.
6. Working Group and/or Consultation
Working Group/Consultation not deemed necessary.
7. Impact on other Codes/Documents

Amendment to the wording of Letters of Credit.
8. Impact on Systems and Resources
No systems impact.
9. Modifications Committee views
The Committee’s initial concerns relating to cost implications of the modification as raised at Meeting 23, were appeased by the costing overview presented by SEMO Member at Meeting 24. No further concerns expressed by the Committee.
Recommendation

This Modification was ‘Recommended for Approval’ by the Modifications Committee by Unanimous vote as follows:
Dave O’Connor, Garrett Blaney, Grainne O’Shea, Iain Wright, William Steele, John Cussen, Michael Walsh, Stephen Walsh.
10. Proposed Legal Drafting

No additional legal drafting recommended.
Legal Review
Concern has been raised as to the validity of LOCs not amended in line with the modification becoming effective within the Code. Legal advice is that as maintaining Credit Cover is an ongoing requirement of market participants it should follow that ongoing credit coverage is conditional on that coverage meeting the format as required by the Code. While the contracts themselves would remain valid, as these are between the Participant and their banking institution, the contention is over their validity under the Code.
Pursuant to S6.162 Participants are required to “maintain..Credit Cover". The term "Credit Cover" is defined, inter alia, as being "in a form which meets the requirements of Section 6". S6.162.1 says that the LOC must be in the form attached in appendix A.
An alternative view is that as the Code provides that modifications cannot have a retrospective effect the above concern is muted. 
Advice from SEMO reveals that a number of participants have recently renewed their LOCs in line with the anniversary of the beginning of the Market. While most Participants negotiate credit cover on a yearly basis there exist some cases where a LOC may not be due for renewal until, for example, 2014. Should this modification be implemented on a renewal date basis there would be no obligation on these participants to come into line with the Code for some significant time. 
Further advice from SEMO indicates that there will be no impact on the ability to draw on the credit cover as the change in wording indicates alignment with current banking practices.
It is acknowledged that the Modifications Committee recommended the modification for approval on the basis that it would only come into effect upon renewal of existing or lodgement of a new LOC post modification effective date.

In summary, there appears to be agreement among all parties that the change required by the modification should only take effect when a Participant renews an LOC. It is certain that a modification to the Code should not have retrospective effect and it is therefore clearly within the spirit of the Code that this modification should not require Participants to replace LOCs in advance of their normal renewal date.
11. Implementation Timescale, Costs and Resources

As recommended by the Committee, the proposed implementation date is the next working day after the day on which the Regulatory Authority decision is made for Participants drawing up new Letters of Credit.

However, so that Participants (and SEMO) do not incur unnecessary additional fees associated with changing an existing LOC, it is proposed that for Participants with existing LOCs, this modification become effective on the date of next renewal of their LOC. It is proposed that this Modification is made on a Settlement Day basis. 

Appendix 1 – Original Proposal
	MODIFICATION PROPOSAL FORM


	Submitted by:
	Date Proposal received by Secretariat:
	Type of Proposal


	Number:                                        

	SEMO
	July 14th 2009
	Standard
	Mod_27_09

	Contact Details for Modification Proposal Originator


	Name:

Nigel Thomson
	Telephone number:

(01) 23 70322
	e-mail address:

nigel.thomson@sem-o.com

	Modification Proposal Title:

	Change to Letter of Credit Template wording for payment of charges 

	Trading and Settlement Code
	Section(s) affected by Modification Proposal

	Trading and Settlement Code 
	Appendix A

	Version Number of the Code/Agreed Procedure used in Modification drafting:   


	T&SC Version 5.0

	Modification Proposal Description
Clearly show proposed code change using tracked changes, & include any necessary explanatory information 

	Trading and Settlement Code  APPENDIX A.1 : (Conditions relating to Letter of Credit)

Conditions:

Partial drawings are allowed.

This Letter of Credit shall expire on the Expiry Date and our obligations under this Letter of Credit shall also expire on that date. 
The Beneficiary Statement must be made on original letterhead paper of the Beneficiary and signed on its behalf, and must be presented to the Issuing Bank on or before the Expiry Date.  

Upon receipt of a signed Beneficiary Statement in compliance with the above conditions the Advising Bank is required promptly to notify us by SWIFT of receipt of such Beneficiary Statement and inform us of the relevant details of such Beneficiary Statement. Provided such notification is received by us no later than 14:00 hrs on any weekday on which banks are open for business in Dublin and Belfast, we shall make payment under this Standby Letter of Credit for Same Day Value on that day or if received after 14.00hrs on the next such weekday in accordance with such notification and shall confirm payment by notifying the Advising Bank by SWIFT.

Where we, the Issuing Bank are also the Advising Bank, we may revise the above notification requirements as appropriate provided that this shall in no way affect the obligation on us to make payment under this Standby Letter of Credit.

All Issuing Bank charges are for the account of the Applicant. 

All Advising Bank charges are for the account of the Beneficiary.

Except where otherwise expressly stated, this Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits latest version on the date of the issuance of this Letter of Credit [MOST RECENT VERSION TO BE INSERTED WITH EACH LETTER OF CREDIT].

	Modification Proposal Justification
Clearly state the reason for the Modification & how it furthers the Code Objectives 

	The normal practice for fees on Letters of Credit in the SEM is to have Issuing Bank (Market Participant’s Bank) charges be paid by the Applicant (Market Participant), and all Advising Bank (SEM bank) charges to be paid by SEMO. This practice is in keeping with the banking agreement between SEMO and the SEM bank.

However, the current version of the Letter of Credit template in Appendix A of the Code does not mirror the normal practice or banking agreement. The template instructs the Advising Bank (SEM bank) to claim charges from the Applicant (Market Participant). This has caused confusion for all parties involved since market start, and has led to occasions where Market Participants have been charged fees which have required reimbursement.

Please note the terms Advising and Issuing Bank are banking terms used only in the Letter of Credit template and are not used in the Code itself. Therefore have not been specifically defined in the Glossary of the Code.

In order to avoid future issues and to clarify the preferred procedure, this Modification Proposal looks to align the normal practice, banking agreement and Letter of Credit wording.

This proposals furthers Code objectives 1.3.2 and 1.3.5 in that it provides coordinated operation and administration of the SEM, and provides transparency of where charges lie.

	Implication of not implementing the Modification

Clearly state the possible outcomes should the Modification not be made , or how the Code Objectives would not be met

	Confusion will continue and charges may continue to be levied incorrectly from time to time, which will in turn cause additional work for all Parties to correct.

	Please return this form to Secretariat by e-mail to modifications@SEM-O.com


Appendix 2 – Alternative & Combined Proposals

N/A
Appendix 3 – Working Group Report
N/A
Appendix 4 – Impact Assessments
N/A
Appendix 5 – Consultation Responses 
N/A
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