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	MODIFICATION PROPOSAL FORM

	

	MODIFICATION PROPOSAL - SUBMISSION FORM

	

	

	Modification Proposal submitted by
	Date of Submitting Proposal:
	Type of Proposal (delete as appropriate)
	Modification Proposal Number:                                        (to be assigned by Secretariat)                

	David Naughton  on behalf of the Regulatory Authorities
	10 September 2008
	Standard
	Mod_39_08 

	Contact Details for Modification Proposal Originator ( if not a member)

	Name: David Naughton 
	Telephone number: +353 1 400 0800

	
	

	Address: The Exchange, Belgard Square North, Tallaght, Dublin 24

	e-mail address dnaughton@cer.ie

	

	Modification Proposal Title;
	Dispute Resolution Panel & Chairperson.

	
	

	Trading and Settlement Code section(s) affected by Modification Proposal

	T&SC Version 4.2,  Paragraphs 2.288, 2.291, 

	

	

	Modification Proposal Description                                                                                                                                            Clearly state the desired amendment and all text formula changes to the code and/or Attach further information if necessary

	

	

	This paragraph is being modified to remove an erroneous cross-reference
2.288 If the Disputing Parties are unable to reach agreement within a further period of 10 Working Days of meeting in accordance with paragraph 2.287, the Dispute may within a further period of 20 Working Days be referred by any Disputing Party to a Dispute Resolution Board (“DRB”) by way of notice in writing to the other Disputing Party or Parties (“Referral Notice”) unless expressly provided otherwise in the Code. The Disputing Party shall immediately send a copy of the Referral Notice to the Market Operator (or to the Regulatory Authorities where the Market Operator is a Disputing Party), and the Market Operator shall forward the Referral Notice to the chairperson of the Panel referred to in paragraph 2.292. The Referral Notice shall state that it is given under this paragraph and identify the relevant Dispute and Notice of Dispute.

This paragraph is being modified to add an obligation on SEMO to review the membership of the Panel at least once every year;

2.291     The DRB shall be comprised of either a sole member or three members and shall be appointed from a panel of available DRB members established and maintained by the Market Operator with the prior approval of the Regulatory Authorities (“the Panel”).  The Market Operator shall review the membership of the Panel, checking the continued willingness and availability of members to be included at least one every year.  The Market Operator shall publish the name and a brief curriculum vitae for each Panel member.
This paragraph is unchanged and is shown to demonstrate the need for the cross-reference change in paragraph 2.188 above:

2.292    The Panel shall consist of no less than 10 members subject to any vacancies which may arise from time to time which shall be filled as soon as practicable in accordance with paragraph 2.293. Any vacancies arising from time to time shall not invalidate the Panel. The Regulatory Authorities shall from time to time nominate a member of the Panel to act as chairperson of the Panel. The identity of the members of the Panel and the chairperson shall be published by the Market Operator. The chairperson shall be responsible for nominating the member(s) of the DRB if the parties to a Dispute fail to agree on the composition of the DRB from the members of the Panel. The members of the DRB so appointed shall be independent of any Disputing Party to any dispute on which they shall be called to deliberate. The Regulatory Authorities shall appoint a replacement chairperson immediately on the position of chairperson being vacated on a permanent basis for any reason.

This paragraph is being modified to make it clear that the chairperson and the vice-chairperson of the panel shall be contracted to the Regulatory Authorities and that SEMO will bear the cost of that contract.

2.293     The chairperson shall, with the prior agreement of the Regulatory Authorities, nominate a vice-chairperson from the members of the Panel, from time to time to perform the chairperson’s function in the event of the latter’s unavailability or in the event of the chairperson’s position being temporarily vacant. The chairperson and the vice-chairperson shall be retained under contract to the Regulatory Authorities.  Where appropriate and at the sole discretion of the Regulatory Authorities, the contract may include provision for payment of a stipend to the chairperson and vice-chairperson in order to cover the reasonable expenses incurred by that person in connection with carrying out his or her duties under the Code. The Market Operator will indemnify the Regulatory Authorities for any payments made under the contract. The Market Operator shall with the prior approval of the Regulatory Authorities nominate further members to the Panel from time to time as may be necessary to fill any vacancies and to maintain the membership of the panel at 10 members. Subject to paragraph 2.294, there shall be no restriction on the ability or entitlement of the chairperson or vice-chairperson to act as a member of a DRB by virtue of holding those positions except where a dispute arises between the Disputing Parties in respect of the number of Members or the identity of Members of the DRB in relation to the Dispute concerned in which case the chairperson shall be proscribed from appointing himself to the DRB.

This is a new paragraph to ensure that neither the chairperson nor the vice-chairperson of the panel shall be subject to any liability to any party as a result of their activities under the Code.

2.293A   No Party to the Code shall hold the chairperson or vice-chairperson liable for any claims for anything done or omitted in the discharge or purported discharge of the chairperson’s or vice-chairperson’s functions under the Code, unless the act or omission is shown to be in bad faith. The Disputing Parties shall jointly and severally indemnify and hold the chairperson or vice-chairperson harmless from and against claims made by any third party against the chairperson or vice-chairperson in connection with their discharge or purported discharge of the chairperson’s or vice-chairperson’s functions under the Code, unless the claim is in connection with an act or omission shown to be in bad faith. 


	

	

	 Modification Proposal Justification                                                                                                                                           Clearly state the reason for the Modification. Attach further information if necessary

	

	

	The purpose of this Modification Proposal is to add provisions to the Code to correct deficiencies that have become apparent in the arrangements for dispute resolution.  The key gaps are provisions for the payment of the chairperson and vice-chairperson of the Panel of available Dispute Resolution Board Members for their activities and for indemnifying them from liabilities incurred as a result of their activities outside of any involvement in a Dispute Resolution Board (which is paid for by the disputing parties under the terms of the Dispute Resolution Agreement in Appendix B of the Code).
These changes are necessary to ensure that suitable individuals will agree to undertake the roles of chairperson and vice-chairperson of the Panel

The justification for the change the Code is to facilitate the Code Objectives 1.3.1 and 1.3.2

- the efficient discharge by the MO of obligations and,

- the  efficient, economic and coordinated operation and administration of the SEM.


	

	

	

	

	Implication of not implementing the Modification

	It is likely to be impossible to find suitable individuals who will agree to undertake the role of chairperson and vice-chairperson of the Panel. 


	

	

	

	

	Please return this form to Secretariat - e-mail ( modifications@sem-o.com)

	


Notes on completing Modification Proposal Form:

1. If a person submits a Modification Proposal on behalf of another person, that person who proposes the material of the change should be identified on the Modification Proposal Form as the Modification Proposal Originator.

2. Any person raising a Modification Proposal shall ensure that their proposal is clear and substantiated with the appropriate detail including the way in which it furthers the Code Objectives to enable it to be fully considered by the Modifications Committee.
3. Each Modification Proposal will include a draft text of the proposed Modification to the Code.
4. For the purposes of this Modification Proposal Form, the following terms shall have the following meanings:

Code:
means the Trading and Settlement Code for the Single Electricity Market

Modification Proposal:
means the proposal to modify the Code as set out in the attached form

Derivative Work:
means any text or work which incorporates or contains all or part of the Modification Proposal or any adaptation, abridgement, expansion or other modification of the Modification Proposal

The terms “Market Operator”, “Modifications Committee” and “Regulatory Authorities” shall have the meanings assigned to those terms in the Code.  

In consideration for the right to submit, and have the Modification Proposal assessed in accordance with the terms of Sections xx of the Code, which I have read and understand, I agree as follows:

1.
I hereby grant a worldwide, perpetual, royalty-free, non-exclusive licence:

to the Market Operator and the Regulatory Authorities to publish and/or distribute the Modification Proposal for free and unrestricted access;

to the Regulatory Authorities, the Modifications Committee and each member of the Modifications Committee to amend, adapt, combine, abridge, expand or otherwise modify the Modification Proposal at their sole discretion for the purpose of developing the Modification Proposal in accordance with the Code;

to the Market Operator and the Regulatory Authorities to incorporate the Modification Proposal into the Code;

1.4
to all Parties to the Code and the Regulatory Authorities to use, reproduce and distribute the Modification Proposal, whether as part of the Code or otherwise, for any purpose arising out of or in connection with the Code.

2.
The licences set out in clause 1 shall equally apply to any Derivative Works.

3.
I hereby waive in favour of the Parties to the Code and the Regulatory Authorities any and all moral rights I may have arising out of or in connection with the Modification Proposal or any Derivative Works.

4.
I hereby warrant that, except where expressly indicated otherwise, I am the owner of the copyright and any other intellectual property and proprietary rights in the Modification Proposal and, where not the owner, I have the requisite permissions to grant the rights set out in this form.

5.
I hereby acknowledge that the Modification Proposal may be rejected by the Modifications Committee and/or the Regulatory Authorities and that there is no guarantee that my Modification Proposal will be incorporated into the Code.

