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T&SC Modifications Committee

Final Recommendation Report (FRR)
Mod_42_09:
Removal of Reference to Administered Settlement in Force Majeure Paragraphs
Version 1.0
4 January 2010

1. Background
The Modification Proposal was submitted by SEMO to the Secretariat on 19 November 2009 and presented at Meeting 25 of the Modifications Committee on 3 December 2009.
2. Purpose of Proposed Modification
2a. Justification for Modification (from Original Modification Proposal Form)
This Modification Proposal seeks to remove the reference to Administered Settlement in the Force Majeure paragraph 2.330.4.

The paragraph states that,
“the Market Operator shall be relieved of its obligations only for so long as and to the extent that the occurrence of the Force Majeure and/or its effects could not be overcome by measures which the Market Operator might reasonably be expected to take acting prudently with a view to continuing or resuming performance of its obligations as appropriate including, where applicable, the implementation of Administered Settlement.”
The Market Operator believes that the final clause, “including, where applicable, the implementation of Administered Settlement”, is ambiguous as the circumstances in which the Market Operator would implement Administered Settlement are well defined in Section 6 of the Code and further defined in the recent detailed calculations and methodologies paper, “Options for Administered Settlement”, which was consulted upon and subsequently approved by the SEM Committee.

The Market Operator could not be expected to implement Administered Settlement in circumstances other than those specified in Section 6 in relation Administered Settlement and in the approved calculations and methodology. As such the clause serves no purpose but rather creates unnecessary ambiguity in relation to the Market Operators obligations in the case of a Force Majeure.

2b. Impact of not implementing a solution
Unnecessary ambiguity would exist in relation to the Market Operators obligations in the case of a Force Majeure.
3. Impact on Code Objectives
This Modification Proposal furthers Code Objective 1.3.1:

to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licenses 
4. Development Process
The Modification was presented and voted on at Meeting 25 of the Modifications Committee. The Proposal recommends a change to Section 2 of the Code.
5. Assessment of Alternatives
No alternatives were assessed.

6. Working Group and/or Consultation
A working group and or consultation was not considered necessary for this Modification Proposal.
7. Impact on other Codes/Documents
No impact on other codes or documents.

8. Impact on Systems and Resources
No systems or resource impact associated with the Proposal.
9. Modifications Committee views
The Committee was of the view that, as presented by the Proposer it is not appropriate for Section 2 of the Code to have provisions for Administered Settlement in instances of Force Majeure as Section 6 already outlines the distinct provisions under which Administered Settlement may be undertaken. On this basis the Committee voted on the Modification Proposal at Meeting 25.
Recommendation
This Modification was ‘Recommended for Approval’ by the Modifications Committee by Unanimous vote as follows:
Grainne O’Shea, Stephen Walsh, Jill Murray, William Steele, Garret Blaney, Iain Wright. 
10. Proposed Legal Drafting

No alternative legal drafting proposed by the Committee.

Legal Review
Complete.
11. Implementation Timescale, Costs and Resources

The proposed implementation date is the next working day after the day on which the Regulatory Authority decision is made. It is proposed that this Modification is made on a Trading Day basis. 
Appendix 1 – Original Proposal
	MODIFICATION PROPOSAL FORM


	Proposal Submitted by:
	Date Proposal received by Secretariat:
	Type of Proposal


	Number:


	SEMO
	19 November 2009
	Standard
	Mod_42_09

	Contact Details for Modification Proposal Originator

	Name:

Aodhagan Downey
	Telephone number:

01-2370124
	e-mail address:

aodhagan.downey@sem-o.com

	Modification Proposal Title: Removal of reference to Administered Settlement in Force Majeure paragraphs

	Trading and Settlement Code and/or Agreed Procedure change? 
	Code

	Section(s) affected by Modification Proposal:
	Section 2

	Version Number of the Code/Agreed Procedure used in Modification drafting:   
	6.0

	Modification Proposal Description
(Clearly show proposed code change using tracked changes & include any necessary explanatory information) 

	2.330 
Where the Market Operator is affected by Force Majeure, the Market Operator shall immediately inform the Regulatory Authorities of such. Where the Market Operator is affected by an event of Force Majeure:

1. no obligations of any Party that arose before the Force Majeure and which can reasonably be expected to be performed are suspended as a result of Force Majeure;

2. the Market Operator in consultation with, and where required by, the Regulatory Authorities, shall do all acts to mitigate the consequences of the Force Majeure to enable it to resume the full performance of its functions and obligations under the Code;

3. the Market Operator shall resume full performance of its obligations under the Code on cessation of any Force Majeure and shall inform the Regulatory Authorities of this; and

4. the Market Operator shall be relieved of its obligations only for so long as and to the extent that the occurrence of the Force Majeure and/or its effects could not be overcome by measures which the Market Operator might reasonably be expected to take acting prudently with a view to continuing or resuming performance of its obligations as appropriate.


	Modification Proposal Justification
(Clearly state the reason for the Modification & how it furthers the Code Objectives) 

	This Modification Proposal seeks to remove the reference to Administered Settlement in the Force Majeure paragraph 2.330.4.

The paragraph states that,

“the Market Operator shall be relieved of its obligations only for so long as and to the extent that the occurrence of the Force Majeure and/or its effects could not be overcome by measures which the Market Operator might reasonably be expected to take acting prudently with a view to continuing or resuming performance of its obligations as appropriate including, where applicable, the implementation of Administered Settlement.”

The Market Operator believes that the final clause, “including, where applicable, the implementation of Administered Settlement”, is ambiguous as the circumstances in which the Market Operator would implement Administered Settlement are well defined in section 6 of the Code and further defined in the recent detailed calculations and methodologies paper, “Options for Administered Settlement”, which was consulted upon and subsequently approved by the SEM Committee.

The Market Operator could not be expected to implement Administered Settlement in circumstances other than those specified in Section 6 in relation Administered Settlement and in the approved calculations and methodology. As such the clause serves no purpose but rather creates unnecessary ambiguity in relation to the Market Operators obligations in the case of a Force Majeure.

This Modification Proposal furthers the Code Objectives:

1.3.1   to facilitate the efficient discharge by the Market Operator of the obligations imposed upon it by its Market Operator Licences; 

	Implication of not implementing the Modification

(Clearly state the possible outcomes should the Modification not be made , or how the Code Objectives would not be met)

	Unnecessary ambiguity would exist in relation to the Market Operators obligations in the case of a Force Majeure.

	Please return this form to Secretariat by e-mail to modifications@sem-o.com


Appendix 2 – Alternative & Combined Proposals

N/A
Appendix 3 – Working Group Report
N/A
Appendix 4 - Impact Assessments
N/A
Appendix 5 - Consultation Responses 
N/A
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