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T&SC Modifications Committee

Final Recommendation Report (FRR)
Mod_03_08_V3:
Suspension Delay Period Decision Changes
Version 1.0
01st Feb 2009

1. Background
This Modification Proposal was raised by the Regulatory Authorities on 16th January 2008 and first presented at Meeting 11 on 04 February 2008 where it was Deferred.

It was subsequently raised and finally approved as follows:

Meeting 13 - 31 March 2008: Deferred

Meeting 14 - 27 May 2008: Deferred

Meeting 15 - Recommended for Approval by a Majority vote at this Meeting.

2. Purpose of Proposed Modification
This Modification seeks to modify the Trading and Settlement Code to achieve the Conclusions and Decisions (a) to (e) as set out in Section 2a. of this report
2a. Justification for Modification (from Original Modification Proposal Form)
In their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007), the Regulatory Authorities stated:

“The Regulatory Authorities intend to propose a Modification to the Trading and Settlement Code to achieve the following:

(a) require the MO to issue a Statutory Demand to any Participant who has received a Suspension Order in respect of its Supplier Units in NI;

(b) specify a debt under the TSC as continuing to exist to the extent that a shortfall has been paid through a credit call and the credit cover has not been replaced; and

(c) require the MO to calculate the Undefined Exposure Period based upon the defined value of the Supplier Suspension Delay Period; 

(d) changes to paragraph 2.244 to allow the Suspension Order to take effect following the removal of all MPRNs from the Supplier Unit, so that such a Supplier Unit is suspended until such time as the Participant has discharged its Default; and

(e) changes to effect the alignment of Agreed Procedure 1 with the above changes where necessary.”

2b. Impact of not implementing a solution
The Regulatory Authorities have concluded that a modification to the TSC is required for the reasons set out in their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007).
3. Development Process
This Modification was developed by the Regulatory Authorities following the Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods issued on 5th September 2007.
The Modification proposes changes to Section 2, Section 6 and the Glossary

New paragraphs 2.243A, 2.243B, 2.247A
Modifications to paragraphs 2.243, 2.248, 2.244, 6.172 and 6.173
New Glossary Definition for “Statutory Demand”
There were also changes proposed to Agreed Procedure 1 but were incorporated into an earlier proposal. 

Some rework of the original Mod_03_08 was requested by the Modifications Committee.
Mod_03_08_V3 was presented at Meeting 15 where a vote was taken.

4. Assessment of Alternatives
No alternatives were considered.
5. Consultation

This Modification was not subject to a consultation.
6. Implementation Timescale, Costs and Resources
The proposed Implementation date is on the second Working Day after the day on which the RA Decision is made. It is proposed that this Modification is made on a Settlement Day basis. There are no system implications.
7. Impact on Code Objectives
It is expected that this modification will better facilitate the achievement of objective 2 in paragraph 1.3 of the Code vis:

“to facilitate the efficient, economic and coordinated operation, administration and development of the Single Electricity Market in a financially secure manner”

in that it will better enable Pool creditors to be protected from the failure of a debtor and that it clarifies the operation of the suspension process under the Code.
8. Impact on other Codes/Documents


There are no impacts on other Codes/Documents
9. Modifications Committee views

This Modification was first presented at Meeting 11 of the Modifications Committee on Feb 4th 2008. 
· The proposer gave an explanation of the Modification and suggested that a drafting review was required in conjunction with the MO in order for it to be progressed.

· The MO Member had a number of comments on this mod both regarding the timing of the issue of a statutory demand and regarding the linkage of UDEP to SSDP or GSDP.  

At Meeting 13 there had been some correspondence between the MO and the RAs in relation to redrafting this Modification but it was decided by the Committee to defer until the next Meeting

The Modification was represented at Meeting 14 on May 27th 2008

· Two issues were raised: The terms in the NI supply Licence in relation to revocation and supplier incurring debts which is a matter for NIAUR. 
· A suggestion that issuing statutory demand to participants may have an impact on banking agreements.

· The MO Member felt that although a consensus has been reached on many of the points through correspondence between SEMO and RAs, SEMO Legal do not agree on all points.
· The RA Member stated that this relates to an automatic suspension order and that the revised modification has been posted on the website.

· The MO Member suggested circulating a summary of correspondence to the Modifications Committee for information.
· The Chair agreed that the Committee would benefit in having access to email exchange and that the Committee were not in a position to vote on this Modification at Meeting 14, therefore it was Deferred.
The Modification was presented again at Meeting 15 on July 28th 2008
· The chair confirmed that the correspondence of viewpoints between RA legal and SEMO were circulated.

· The proposed gave an explanation of Modification and informed the Committee that an agreement was reached on all legal issues.

· A Generator Member queried if participants need to check with banks on statutory demand issue.

· The RA Member advised that legal advice suggests that it should not be an issue.

This Modification was ‘Recommended for Approval’ by the Modifications Committee by Majority with a vote as follows:
T Gill, G Blaney, S Walsh, W Steele, J Sheedy, R Mullan, E Chukwureh (Abstain)

Please see Section 6 for Implementation timescale.

10. Proposed Legal Drafting

[Change-marked drafting for the relevant parts of the Code for the proposal that the Committee is recommending i.e. not necessarily that originally proposed]
11.  Legal review
Legal Review – no comments
Appendix 1 – Original Proposal
Mod_03_08
	MODIFICATION PROPOSAL FORM

	

	MODIFICATION PROPOSAL - SUBMISSION FORM

	

	

	Modification Proposal submitted by
	Date of Submitting Proposal:
	Type of Proposal (delete as appropriate)
	Modification Proposal Number:                                        (to be assigned by Secretariat)                

	Philip Newsome on behalf of the Regulatory Authorities 
	16-Jan-08
	Standard
	 Mod_03_08

	Contact Details for Modification Proposal Originator ( if not a member)

	Name: Philip Newsome
	Telephone number: +353 1 4000 800

	
	

	Address: Commission for Energy Regulation, Exchange Building, Tallaght, Dublin

	e-mail address: pnewsome@cer.ie

	

	Modification Proposal Title;
	Suspension Delay Period Decision Changes 

	
	

	Trading and Settlement Code section(s) affected by Modification Proposal

	New paragraphs 2.243A, 2.243B, 2.247A
Modifications to paragraphs 2.243, 2.248, 2.244, 6.172 and 6.173

New Glossary Definition for “Statutory Demand”

	

	

	Modification Proposal Description                                                                                                                                            Clearly state the desired amendment and all text formula changes to the code and/or Attach further information if necessary

	

	

	(a) Statutory Demand

Add a new paragraph 2.243A:

2.243A
In the event that the Market Operator issues a Suspension Order in accordance with paragraph 2.243 to a Participant in respect of its Supplier Units in the Northern Ireland Currency Zone, the Market Operator shall, at the same time as issuing the Suspension Order,  issue a Statutory Demand to the Participant in respect of the amount by which the Participant’s Credit Cover Provider failed to meet the Credit Call or the amount by which the Participant’s Posted Credit Cover falls short of the Required Credit Cover as set out in paragraph 2.243.2, or the sum of the two amounts, as appropriate.

Add a definition in the Glossary: 

Statutory Demand
means a statutory demand as defined in paragraph 103 (1) (a) of the Insolvency (Northern Ireland) Order 1989. 
(b) Debt under the TSC
Add a new paragraph 2.243B:

2.243B
In the circumstances set out in paragraph 2.243.2, the Participant’s failure to provide the Required Credit Cover shall be treated as indebtedness for the purposes of the Insolvency (Northern Ireland) Order 1989 and the Market Operator is authorised to issue a Statutory Demand to the relevant Participant on behalf of all Parties concerned.  A Statutory Demand issued in accordance with paragraph 2.243A for a failure of a Participant to provide the Required Credit Cover in accordance with paragraph 2.243.2 shall be satisfied upon the relevant Participant putting in place the Required Credit Cover.

(c) Undefined Exposure Period
Modify paragraphs 6.172 and 6.173 as shown below:

6.172     The Market Operator shall calculate the level of Required Credit Cover in accordance with the Code to cover a Participant’s actual and potential payment liabilities in respect of its Units and participation in the Pool (including, for the avoidance of doubt, the Variable Market Operator Charge) at any time. A Participant’s Required Credit Cover shall be calculated to cover:

1.
its Actual Exposure (credit exposure resulting from Invoices that have been issued but not yet paid, and from amounts in Settlement Statements for which no Invoice has been issued); and

2.
its Undefined Potential Exposure ( which, for the avoidance of doubt is the potential exposure resulting from accrued obligations that have not yet been included in any Settlement Statement and future obligations which would be likely to have been accrued before a during the minimum period before which Suspension of a Participant’s Units could be suspended form trading in the Pool for Default)  take effect, which period shall be determined as follows:

(a)        in respect of the Participant’s Supplier Units, the Supplier Suspension Delay Period; and

(b)    in respect of the Participant’s Generator Units, the Generator Suspension Delay Period.

6.173
The Market Operator shall determine:

1.
the Actual Exposure Period relevant for Billing Period payments and charges (the period from the issuing of the last Invoice for energy to the end of the most recent Trading Period included in any Settlement Statement relating to Billing Period charges);

2.
the Actual Exposure Period relevant for Capacity Period payments and charges (the period from the issuing of the last Invoice for Capacity to the end of the most recent Trading Period included in any Settlement Statement relating to Capacity Period charges);

3.
the Undefined Exposure Period relevant for Billing Period payments and charges (the period from the end of the most recent Trading Period included in any Settlement Statement relating to Billing Period charges, until the time at which the Participant can be removed from incurring further liability as determined from the Supplier Suspension Delay Period and the Generator Suspension Delay Period or, where that time is not on a Working Day, the next  Working Day thereafter); and

4.
the Undefined Exposure Period relevant for Capacity Period payments and charges (the period from the end of the most recent Trading Period included in any Settlement Statement relating to Capacity Period charges, until the time at which the Participant can be removed from incurring further liability as determined from the Supplier Suspension Delay Period and the Generator Suspension Delay Period or, where that time is not a Working Day, the next Working Day thereafter).

(d) Suspension Order Effective
Modify paragraphs 2.243 and 2.244 as shown:

2.243    In the event that:

1.
a Credit Call is made and a Participant’s Credit Cover Provider fails to meet such demand within the timeframe as provided for in paragraphs 6.54 and 6.55; or

2.
a Participant fails at any time to provide the Required Credit Cover as specified under this Code and in accordance with the timeframe as provided for in Section 6 and Agreed Procedure 9 “Management of Credit Cover and Credit Default”;

then, notwithstanding paragraph 2.246 and subject to paragraphs 2.244 and 2.245, the Market Operator shall at the same time as or following the issue of the Default Notice to the Defaulting Party in respect of such Default, issue a Suspension Order in respect of all of the relevant Participant’s Units.  A Suspension Order issued under this paragraph 2.243 shall have immediate effect, save as expressly provided under paragraph 2.244.  In the circumstances where the Market Operator has already issued a Suspension Order in respect of any of a Participant's Units, no further Suspension Order shall be issued in respect of such Units until the previously issued Suspension Order is withdrawn or has lapsed.

2.244
A Suspension Order issued under paragraph 2.243 or 2.246 shall be expressed to take effect no earlier than the date of the expiry of the Supplier Suspension Delay Period in respect of any Supplier Unit included in the Suspension Order and no earlier than the expiry of the Generator Suspension Delay Period in respect of any Generator Unit included in the Suspension Order.  In respect of each Supplier Unit, the Suspension Order shall not take effect (i) until the Supplier Suspension Delay Period has expired and (ii) unless and until the relevant Regulatory Authority has directed that all demand represented by that Supplier Unit shall be met by a Supplier of Last Resort or until all relevant Meter Point Registration Numbers represented by the Supplier Unit to be suspended have been moved to other Supplier Units so that the Supplier Unit to be suspended no longer represents any Demand.  During the period before the Suspension Order comes into effect in respect of a particular Unit, the Regulatory Authorities may instruct the Market Operator to issue a notice or notices amending or lifting the Suspension Order in respect of that Unit or any or all of the Units concerned.

Add new paragraph 2.247A

2.244
Where the Market Operator has issued a Suspension Order to a Participant in respect of its Units pursuant to paragraph 2.243, then the Market Operator shall not be required to issue a further Suspension Order in respect of any subsequent Default by that Participant under paragraph 2.243.1 or 2.243.2 arising during the currency of that Suspension Order.  Notwithstanding the foregoing, the Market Operator shall not lift the Suspension Order under paragraph 2.255 unless and until each Default by the Participant under paragraphs 2.243.1 and 2.243.2 has been remedied.

Modify paragraph 2.248 as shown:

2.248 Where the Market Operator issues a Suspension Order, the Suspension Order shall specify the Units to which the Suspension Order shall apply, the date and time from which the suspension will take effect and the terms of the Suspension.  For the avoidance of doubt, a Participant shall remain liable for all debts and obligations accrued while a Suspension Order is in place.



	

	

	 Modification Proposal Justification                                                                                                                                           Clearly state the reason for the Modification. Attach further information if necessary

	

	

	In their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007), the Regulatory Authorities stated:
“The Regulatory Authorities intend to propose a Modification to the Trading and Settlement Code to achieve the following:

(f) require the MO to issue a Statutory Demand to any Participant who has received a Suspension Order in respect of its Supplier Units in NI;

(g) specify a debt under the TSC as continuing to exist to the extent that a shortfall has been paid through a credit call and the credit cover has not been replaced; and

(h) require the MO to calculate the Undefined Exposure Period based upon the defined value of the Supplier Suspension Delay Period; 

(i) changes to paragraph 2.244 to allow the Suspension Order to take effect following the removal of all MPRNs from the Supplier Unit, so that such a Supplier Unit is suspended until such time as the Participant has discharged its Default; and

(j) changes to effect the alignment of Agreed Procedure 1 with the above changes where necessary.”

This is the Modification Proposal to meet those requirements except that the changes to Agreed Procedure 1 have been incorporated into an earlier proposal. 

It is expected that this modification will better facilitate the achievement of objective 2 in paragraph 1.3 of the Code vis:

“to facilitate the efficient, economic and coordinated operation, administration and development of the Single Electricity Market in a financially secure manner”

in that it will better enable Pool creditors to be protected from the failure of a debtor and that it clarifies the operation of the suspension process under the Code. 

	

	

	

	

	Implication of not implementing the Modification

	The Regulatory Authorities have concluded that a modification to the TSC is required for the reasons set out in their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007).

	

	

	

	

	Please return this form to Secretariat - e-mail ( modifications@allislandmarket.com ), fax ( tbc ), postal address ( tbc )

	


Appendix 2 – Alternative & Combined Proposals
Mod_03_08_V3
	MODIFICATION PROPOSAL FORM

	

	MODIFICATION PROPOSAL - SUBMISSION FORM

	

	

	Modification Proposal submitted by
	Date of Submitting Proposal:
	Type of Proposal (delete as appropriate)
	Modification Proposal Number:                                        (to be assigned by Secretariat)                

	Philip Newsome on behalf of the Regulatory Authorities 
	16-Jan-08
	Standard
	 Mod_03_08 v3

	Contact Details for Modification Proposal Originator ( if not a member)

	Name: Philip Newsome
	Telephone number: +353 1 4000 800

	
	

	Address: Commission for Energy Regulation, Exchange Building, Tallaght, Dublin

	e-mail address: pnewsome@cer.ie

	

	Modification Proposal Title;
	Suspension Delay Period Decision Changes 

	
	

	Trading and Settlement Code section(s) affected by Modification Proposal

	New paragraphs 2.243A, 2.243B, 2.247A
Modifications to paragraphs 2.243, 2.248, 2.244, 6.172 and 6.173

New Glossary Definition for “Statutory Demand”

	

	

	Modification Proposal Description                                                                                                                                            Clearly state the desired amendment and all text formula changes to the code and/or Attach further information if necessary

	

	

	(e) Statutory Demand

Add a new paragraph 2.243A:

2.243A
In the event that the Market Operator issues a Suspension Order in accordance with paragraph 2.243 to a Participant in respect of its Supplier Units in the Northern Ireland Currency Zone, the Market Operator shall, at the same time as issuing the Suspension Order,  issue a Statutory Demand to the Participant in respect of the amount by which the Participant’s Credit Cover Provider failed to meet the Credit Call or the amount by which the Participant’s Posted Credit Cover falls short of the Required Credit Cover as set out in paragraph 2.243.2, or the sum of the two amounts, as appropriate.

Add a definition in the Glossary: 

Statutory Demand
means a statutory demand as defined in paragraph 103 (1) (a) of the Insolvency (Northern Ireland) Order 1989. 
(f) Debt under the TSC
Add a new paragraph 2.243B:

2.243B
In the circumstances set out in paragraph 2.243.2, the Participant’s failure to provide the Required Credit Cover shall be treated as indebtedness for the purposes of the Insolvency (Northern Ireland) Order 1989 and the Market Operator is authorised to issue a Statutory Demand to the relevant Participant on behalf of all Parties concerned.  A Statutory Demand issued in accordance with paragraph 2.243A for a failure of a Participant to provide the Required Credit Cover in accordance with paragraph 2.243.2 shall be satisfied upon the relevant Participant putting in place the Required Credit Cover.

(g) Undefined Exposure Period
Modify paragraphs 6.172 and 6.173 as shown below:

6.172     The Market Operator shall calculate the level of Required Credit Cover in accordance with the Code to cover a Participant’s actual and potential payment liabilities in respect of its Units and participation in the Pool (including, for the avoidance of doubt, the Variable Market Operator Charge) at any time. A Participant’s Required Credit Cover shall be calculated to cover:

1.
its Actual Exposure (credit exposure resulting from Invoices that have been issued but not yet paid, and from amounts in Settlement Statements for which no Invoice has been issued); and

2.
its Undefined Potential Exposure ( which, for the avoidance of doubt is the potential exposure resulting from accrued obligations that have not yet been included in any Settlement Statement and future obligations which would be likely to have been accrued before a during the minimum period before which Suspension of a Participant’s Units could be suspended form trading in the Pool for Default)  take effect, which period shall be determined as follows:

(a)        in respect of the Participant’s Supplier Units, the Supplier Suspension Delay Period; and

(b)    in respect of the Participant’s Generator Units, the Generator Suspension Delay Period.

6.173
The Market Operator shall determine:

1.
the Actual Exposure Period relevant for Billing Period payments and charges (the period from the issuing of the last Invoice for energy to the end of the most recent Trading Period included in any Settlement Statement relating to Billing Period charges);

2.
the Actual Exposure Period relevant for Capacity Period payments and charges (the period from the issuing of the last Invoice for Capacity to the end of the most recent Trading Period included in any Settlement Statement relating to Capacity Period charges);

3.
the Undefined Exposure Period relevant for Billing Period payments and charges (the period from the end of the most recent Trading Period included in any Settlement Statement relating to Billing Period charges, until the time at which the Participant can be removed from incurring further liability as determined from the Supplier Suspension Delay Period and the Generator Suspension Delay Period or, where that time is not on a Working Day, the next  Working Day thereafter); and

4.
the Undefined Exposure Period relevant for Capacity Period payments and charges (the period from the end of the most recent Trading Period included in any Settlement Statement relating to Capacity Period charges, until the time at which the Participant can be removed from incurring further liability as determined from the Supplier Suspension Delay Period and the Generator Suspension Delay Period or, where that time is not a Working Day, the next Working Day thereafter).

(h) Suspension Order Effective
Modify paragraphs 2.243 and 2.244 as shown:

2.243    In the event that:

1.
a Credit Call is made and a Participant’s Credit Cover Provider fails to meet such demand within the timeframe as provided for in paragraphs 6.54 and 6.55; or

2.
a Participant fails at any time to provide the Required Credit Cover as specified under this Code and in accordance with the timeframe as provided for in Section 6 and Agreed Procedure 9 “Management of Credit Cover and Credit Default”;

then, notwithstanding paragraph 2.246 and subject to paragraphs 2.244 and 2.245, the Market Operator shall at the same time as or following the issue of the Default Notice to the Defaulting Party in respect of such Default, issue a Suspension Order in respect of all of the relevant Participant’s Units.  A Suspension Order issued under this paragraph 2.243 shall have immediate effect, save as expressly provided under paragraph 2.244.  In the circumstances where the Market Operator has already issued a Suspension Order in respect of any of a Participant's Units, no further Suspension Order shall be issued in respect of such Units until the previously issued Suspension Order is withdrawn or has lapsed.

2.244
A Suspension Order issued under paragraph 2.243 or 2.246 shall be expressed to take effect no earlier than the date of the expiry of the Supplier Suspension Delay Period in respect of any Supplier Unit included in the Suspension Order and no earlier than the expiry of the Generator Suspension Delay Period in respect of any Generator Unit included in the Suspension Order.  In respect of each Supplier Unit, the Suspension Order shall not take effect (i) until the Supplier Suspension Delay Period has expired and (ii) unless and until the relevant Regulatory Authority has directed that all demand represented by that Supplier Unit shall be met by a Supplier of Last Resort or until all relevant Meter Point Registration Numbers represented by the Supplier Unit to be suspended have been moved to other Supplier Units so that the Supplier Unit to be suspended no longer represents any Demand.  During the period before the Suspension Order comes into effect in respect of a particular Unit, the Regulatory Authorities may instruct the Market Operator to issue a notice or notices amending or lifting the Suspension Order in respect of that Unit or any or all of the Units concerned.

Add new paragraph 2.247A

2.244
Where the Market Operator has issued a Suspension Order to a Participant in respect of its Units pursuant to paragraph 2.243, then the Market Operator shall not be required to issue a further Suspension Order in respect of any subsequent Default by that Participant under paragraph 2.243.1 or 2.243.2 arising during the currency of that Suspension Order.  Notwithstanding the foregoing, the Market Operator shall not lift the Suspension Order under paragraph 2.255 unless and until each Default by the Participant under paragraphs 2.243.1 and 2.243.2 has been remedied.

Modify paragraph 2.248 as shown:

2.249 Where the Market Operator issues a Suspension Order, the Suspension Order shall specify the Units to which the Suspension Order shall apply, the date and time from which the suspension will take effect and the terms of the Suspension.  For the avoidance of doubt, a Participant shall remain liable for all debts and obligations accrued while a Suspension Order is in place.



	

	

	 Modification Proposal Justification                                                                                                                                           Clearly state the reason for the Modification. Attach further information if necessary

	

	

	In their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007), the Regulatory Authorities stated:
“The Regulatory Authorities intend to propose a Modification to the Trading and Settlement Code to achieve the following:

(k) require the MO to issue a Statutory Demand to any Participant who has received a Suspension Order in respect of its Supplier Units in NI;

(l) specify a debt under the TSC as continuing to exist to the extent that a shortfall has been paid through a credit call and the credit cover has not been replaced; and

(m) require the MO to calculate the Undefined Exposure Period based upon the defined value of the Supplier Suspension Delay Period; 

(n) changes to paragraph 2.244 to allow the Suspension Order to take effect following the removal of all MPRNs from the Supplier Unit, so that such a Supplier Unit is suspended until such time as the Participant has discharged its Default; and

(o) changes to effect the alignment of Agreed Procedure 1 with the above changes where necessary.”

This is the Modification Proposal to meet those requirements except that the changes to Agreed Procedure 1 have been incorporated into an earlier proposal. 

It is expected that this modification will better facilitate the achievement of objective 2 in paragraph 1.3 of the Code vis:

“to facilitate the efficient, economic and coordinated operation, administration and development of the Single Electricity Market in a financially secure manner”

in that it will better enable Pool creditors to be protected from the failure of a debtor and that it clarifies the operation of the suspension process under the Code. 

	

	

	

	

	Implication of not implementing the Modification

	The Regulatory Authorities have concluded that a modification to the TSC is required for the reasons set out in their Conclusions and Decision paper on the Supplier and Generator Suspension Delay Periods (AIP/SEM/07/460, 5 September 2007).

	

	

	

	

	Please return this form to Secretariat - e-mail ( modifications@allislandmarket.com ), fax ( tbc ), postal address ( tbc )

	


Appendix 3 – Working Group Report
N/A
Appendix 4 - Impact Assessments
N/A
Appendix 5 - Consultation Responses 
N/A
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