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Our Ref: 35180
Trading and Settlement Code Modifications Committee

C/O Mary d’Arcy

SMO Modifications Committee Secretariat
1st Floor
No. 2 Hume Street
Dublin 2
Regulatory Authority Decision on Mod_67_07 (Recommendation Report FRR_67_07)

Dear Mary

On 16th October 2007, the Modifications Committee submitted its final Recommendation Report with regard to an urgent modification, Mod_67_07 (Balancing Costs), in accordance with paragraph 2.231 of the SEM Trading and Settlement Code (the Code). 
The modification seeks to make a number of changes to paragraphs 6.4 to 6.31 of the Code partly in relation to the definition of new Balancing Cost Accounts under the Code.  These changes are stated to be necessary for a variety of detailed reasons varying from paragraph 6.4 being unclear, to the asserted need to amend paragraph 6.23 to provide for the establishment of Balancing Cost Accounts and, in paragraphs 6.30 and 6.31 the inclusion of those accounts in the trust arrangements under the Code.  The Regulatory Authorities (RAs) note that the Modifications Committee unanimously recommended that this modification should be made.  
This Modification Proposal has presented the RAs with considerable difficulty because it includes not only a number of small and sensible corrections to the Code, but also a major change to the trust arrangements under the Code and changes to the obligation on the Market Operator in relation to Currency Costs which do not appear to be well justified. In addition, the Modifications Committee Recommendation Report (FRR_67_07) includes no details of any discussion of these changes, from which the RAs can take comfort that the Committee fully understood and supported the rationale for such changes. The RAs, however, take the view that they cannot accept the Modifications Committee recommendation to approve the proposal as set out in their Final Recommendation Report (FRR_67_07).
Having said that, the RAs do not believe that it would be right to reject the whole proposal or to direct that further work is required, because some of the changes appear necessary and justified. The RAs therefore direct, in accordance with paragraph 2.218 of the Code, that a modification be made in accordance with the changes set out in relation to the following paragraphs of the Code in the Final Recommendation Report of the Modifications Committee (FRR_67_07):

1. paragraph 6.4;

2. paragraph 6.18;

3. paragraph 6.19;
4. paragraph 6.21 except that the words “and/or at such other registry or registries as may be appropriate” shall not be removed from the paragraph;

5. paragraph 6.22.

In accordance with paragraph 2.220 of the Code, this modification shall become effective on 1st November 2007. 
The RAs do not believe that the changes proposed to paragraph 6.12 should be made because this paragraph currently gives the Market Operator the freedom to find ways of keeping the Currency Costs under control. This was the subject of some discussion during the development of the Code. The RAs do not believe it is appropriate for the Code to oblige the Market Operator to manage such costs in a particular way.  If the Market Operator believes that a particular approach is to be preferred for economic or efficiency reasons, then the annual review of the Market Operator costs is the right forum for it to justify that approach to the RAs.
The RAs do not believe that the proposed changes to paragraph 6.20 should be made.  Although it is recognised that SEM Collateral Reserve Accounts are set up in the name of the Market Operator alone, the requirement for an irrevocable instruction to the SEM bank in the name of the Participant as well as the Market Operator is believed to be necessary to ensure that the Participant is not able to put a stop on such an account even though it has no rights to withdraw funds from the account.

Regarding the changes proposed in relation to the establishment of Balancing Cost Accounts, the RAs do not believe that such accounts (which will contain funds which belong to the Market Operator) need to be set out in the Code and in particular any such accounts should not be included in the trust arrangements which were designed (and the Code drafting subjected to extensive legal review) to maintain a clear separation between Participants’ funds and those of the Market Operator.

Yours sincerely,

_________________




_________________



David Naughton 





Dermot MacCann
Manager – Wholesale Electricity Market

Director of Electricity
CER
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